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@ The savings affected by Mill Mutual Fire 
e * 
Insurance Companies, through reducing 
e 
losses and costs, are returned to the policy- 
. - : 

holders as savings. 

Millers Mutual Fire Insurance Co. ox ; sc Se Harrisburg, Pa. 

Millers Mutual Fire Insurance Co.. RA oe " vocsetssssseeeee..e..-F ort Worth, Texas 

Pennsylvania Millers Mutual Fire Insurance Co acon, Wilkes-Barre, Pa. 

Millers Mutual Fire Insurance Association... i . oe : I cas nee een ee Alton, Il. 

Grain Dealers National Mutual Fire Ins. Co... .............-Indianapolis, Ind. 

Western Millers Mutual Fire Insurance Co. Kansas City, Mo. 

National Retailers Mutual Insurance Co. ssa leascoks Aeon Chicago, III. 
Saemeeeeeneh DURAND) POUND, RUUD MOUND hin cosa cnet sn cacnengnsicosnscsvesnvcbilesileceicdslésvoustedanpacedasneosseassedeieunces Lansing, Mich. 

Mill Owners Mutual Fire Insurance Co. Des Moines, Iowa 

MUTUAL FIRE PREVENTION BUREAU 
400 W. Madison St., Chicago, III. 
A service organization maintained by the Mill Mutuals. 
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TRIED, TESTED and FOUND TRUE 


F | 





CENTRAL MANUFACTURERS’ MUTUAL INSURANCE CO. 
OF VAN WERT 


INDIANA LUMBERMEN’S MUTUAL INSURANCE COMPANY 
OF INDIANAPOLIS 


LUMBER MUTUAL FIRE INSURANCE COMPANY 
OF BOSTON 


LUMBERMEN’S MUTUAL INSURANCE COMPANY 
OF MANSFIELD 


NORTHWESTERN MUTUAL FIRE ASSOCIATION 
. OF SEATTLE | 


PENNSYLVANIA LUMBERMENS MUTUAL FIRE INSURANCE CO. 
OF PHILADELPHIA 


* 


No matter where located, from Atlantic to the 


Pacific, an office near your office 


Gale & Stone, Boston—Mutual Insurance Bureau, Philadelphia—Interstate Mutual Insurance | 
Agency Co., Mansfield, Ohio, Pittsburgh, Penna——Lumbermens & Manufacturers Mutuals, Inc., 
James S. Kemper, Mér., Chicago, Milwaukee, Minneapolis, Omaha—Associated Mutuals, Inc., 
Atlanta, Ga—Lumber Mutual Agency, Indianapolis, Memphis, Dallas, Kansas City—The Martin 








General Agency, Seattle, Denver, San Francisco, Los Angeles, Portland, Spokane. 
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Calling All Drivers to 


Slow Down 
For Your 
Health's Sake 


Your family doctor will tell you that 
fast driving takes its toll in health— 
in addition to the appalling number 
of serious injuries. Fast driving with 
its continuous strain, its sudden 
emergencies, its tiring roughness, 
creates jangled nerves and physical 
exhaustion that are unknown at lower 
speeds. 


On your next trip, try slowing down 
and see how much easier on you it 
is—and how much safer. 


HARDWARE MUTUAL CASUALTY COMPANY 


HOME OFFICE: Stevens Point, Wisconsin % Organized Under The Laws of Wisconsin 
Licensed In Every State & Offices Coast to Coast 


Providing Select Risks With SAFE SAVINGS On Automobile and Other Lines Of Casualty Insurance 
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THIS MONTH 
& 


N EXTREMELY important de- 

cision of the Supreme Court of 
Pennsylvania in the field of workmen’s 
compensation insurance occupies, as 
it should, a prominent place in this 
month’s issue. Students of compensa- 
tion law are virtually unanimous in 
believing that its effects may be far- 
reaching, in view of the somewhat 
advanced legislative position which 
that state has taken on the question ® 
The trend of the news makes more 
than timely Ernest C. Stiefel’s article 
on “American and Foreign Insurance 
Law” * The comment engendered by 
the recent address of Professor Ralph 
H. Blanchard on “Automobile Insur- 
ance and the Traffic Problem” makes 
its publication here no less than man- 
datory * We felt, too, that there was 
no escaping the reprinting of the 
sprightly essay “Ogre” which recently 
appeared in the pages of our contem- 
porary “The Mutual Forum” * A new 
and constructive trend in state gov- 
ernment-—the breaking down of inter- 
state barriers—is the inspiration of 
our editorial. Under the sponsorship 
of the Council of State Governments, 
a conference on tne subject has just 
been held, and it seems more than 
possible that insurance will be one of 
the matters in which it interests itself 
eventually * And, as ever, there is news 
of developments in the field of un- 
authorized practice of law. 


NEXT MONTH 
e 


HAT we think is an interesting 

commentary upon methods of 
comparing mutual and stock insurers 
will be a feature in May. With legis- 
latures adjourning, engineering meet- 
ings close at hand, and the Commis- 
sioners Convention in the offing, the 
insurance news picture seems to be 
looking up. 










































































ALEX MAC DONALD 


Commissioner of Insurance 
State of Wyoming 


HE growing importance of \W/yoming as one of the insurance centers of the 

West is reflected in the appointment of Alex Macdonald to the commission- 
ship, succeeding the popular Arthur J. Ham, who recently has been given the 
position of special representative of the Western Conference of Insurance 
Commissioners. 

A genial Scotchman with a bit of a burr to his tongue and more than a 
little Glascowian humor in his mental make-up, the new Commissioner has 
steadily risen in the esteem of his state since settling there after coming from 
Scotland in 1922. As one of Kitchener’s “First Hundred Thousand” he served 
in the World War, and gathered valuable experience in the field of executive 
organization. He has been in general business life for a number of years, more 
lately being connected with the Union Savings and Loan Association as Sec- 
retary and Manager. 























- | 


iL 


mn bo oe mem OZ hilo OF 


i il a 











EDITORIALLY 
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OR light and pleasant reading in these troubled 

times it would be pretty hard to improve upon the 

reports of an annual meeting of the National Asso- 
ciation of Insurance Agents. What with the official 
luncheons and the get-together breakfasts, the shrill 
pipings against the Communistic mutual companies 
which are stealing the premiums out of the very mouths 
of red-blooded American stock agents, and the practical 
little discussions of how the insurance business in each 
small area can be made to pay its bit of tribute to 
the members of the local association, the whole thing 
can usually be taken in stride. 


It requires no more mental effort than viewing a 
motion picture; one senses that, in spite of amusing 
variations upon the standard theme which intrude from 
time to time, everything will come out all right in the 
end, and that finally every agent will depart for home 
just as thoroughly convinced as ever of the righteous- 
ness of his cause. It is an exhibition of a confidence 
which is very refreshing, and which seems all too lack- 
ing in other lines of endeavor—where profit is some- 
times placed above the rendering of service. 

It was extremely disquieting, therefore, to find in 
one of the insurance publications this paragraph of 
comment upon a group meeting which was held in con- 
nection with the National Association’s recent Florida 
convention : 

“It was decided to recommend to the executive 
committee that countersignature laws should provide 
that only licensed resident.agents should countersign 
policies, but that so far as fee or commission for the 
service is concerned no definite compensation should 
be set forth. That is a matter of private contract and 
should be left to the resident agent, the agent that 
resides outside the state, and the company. Attention 
was called to the fact that in the Virginia and Louis- 
iana litigation instituted by the companies the confer- 
ence favored the provision prohibiting countersigna- 
ture by a salaried company man but disapproved any 
regulation of commission to be paid. It was deplored 
that these trade barriers be set up, thus preventing 
the free flow of insurance. If these artificial boun- 
daries are built about the states, it was predicted that 
eventually the Federal government would step in.” 
That is not the sort of thing that sends an agent back 

home full of enthusiasm. It worries him, and makes him 
uncertain that he is doing the right thing in making his 
ordinary demands upon the companies and the public. 
And when he hears it so soon after having read, in the 
most recent issue of the Association’s house organ, a 
similar statement by secretary Walter H. Bennett, it is 
all too likely to confer upon him the dubious gift of a 
guilty conscience. 

Secretary Bennett set down his thoughts concerning 
the National Conference on Interstate Trade Barriers, 
which was held in Chicago under the sponsorship of 
the Council of State Governments at about the same 
time as the Agents’ meeting in Florida. He phrased 
it thus: 


“At the present time the business of insurance is 
not included in the work of the Council of State 
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Governments. However, it may be that before long 
we will be faced with an agitation along the line 
that the resident agent laws of the forty-eight states 
are comparable to these so-called barriers in state 
commerce with a consequent agitation for their re- 
moval. It would not be wise, however, for one dog- 
matically to say that this can never happen. ‘It can’t 
happen here’ needs a good deal of examination before 
literally applying the declaration, even to the business 
of insurance.” 

It is not doing the agents a service to worry them so 
unnecessarily about these things. The fact is that the 
subject of insurance was hardly mentioned at the Na- 
tional Conference on Interstate Trade Barriers, either 
in the rather unusually comprehensive addresses of 
governors and other officials, or in the committee re- 
ports offered and the resolutions adopted at the Con- 
ference’s close. Whether groups like the organized 
agents are on solid legal ground in using pressure tac- 
tics to secure legislation conferring special benefits upon 
themselves at the expense of the public was not even 
the subject of debate. The approach of the Conference 
to the problem was the extent to which such legislation 
is desirable. The consensus seemed to be that it is 
highly undesirable to interfere with the American tra- 
dition of free commercial intercourse between the states, 
that it is based upon outmoded economic thinking, and 
that it is to the disadvantage of the consuming public. 
The practice has even been given a name—‘Balkan- 
ization”. 

e @ ® . 

HE sentiment of the Conference was rather well 

expressed in the keynote address of Governor Lloyd 
C. Stark of Missouri, a state in which there is a general 
familiarity with the services rendered the public by 
both the stock fire insurance companies and their agents. 
Some brief excerpts were: 

“Can we still call it ‘free America’ if the right to 
do business across state lines is dependent upon the 
whims or selfish interest of forty-eight different 
‘kingdoms’? We may well ask, then, if this is the 
United States of America or the new world version 
of the Balkan States. I know of no more apt term 
for this process of erecting tariff walls about a state 
than ‘Balkanization’. It fits like a glove, yet the very 
sound of the word is repugnant to American ears.” 

“Experience has shown that while a few minority 
groups reap the benefits of trade barriers, the great 
consuming public pays the bill once these barriers 
have been erected. In fact these state barriers consti- 
tute a subsidy for organized minorities.” 

“We must admit that sometinfes special interests 
are benefitted by such practices. America did not 
become a dominant commercial nation by favoring 
special interests, but by stimulating every form of 
industry to find and broaden its natural market.” 
Another exeremely interesting speaker at the Confer- 

ence was Robert H. Jackson, solicitor general of the 
United States. He said: 

“Ward economics is as disintegrating as ward poli- 
tics. We cannot let tribal instincts create a sense of 
division among us that would tend to Balkanize Amer- 
ica. Balkanism, I suppose, is more a state of mind 


THE LOCAL AGENT AND 
“BALKANIZATION” 
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than a condition of geography. No 
advantage which community isola- 
tion can promise could substitute 
for our sense of national unity. We 
cannot let trade selfishness or jeal- 
ousy set up legal frontiers in Amer- 
ica where trade would halt. Such 
petty barriers have long since 
proved to be not only economically 
futile but also disastrous to peace 
and good will. Rivals all too easily 
become enemies.” 

There is certainly nothing in these 
highlights from two of the out- 
standing addresses of the Conference 
which indicate that stock agents can- 
not try just as hard as ever to de- 
mand a percentage of all the insur- 
ance business written for the public 
in their territories. [ven if some of 
the laws the agents’ associations have 
succeeded in passing look to the out- 
sider like the ‘subsidies for organized 
minorities” of which Governor Stark 
spoke, they are really for the purpose 
of protecting the public from sales 
representatives who try to save the 
policyholder money, instead of charg- 
ing him for rendering service in the 
American Way. 

Mr. Bennett and the chairman of 
that Florida conference group should 
be ashamed of themselves for at- 
tempting to scare any local agent into 
thinking he has a thing to worry 
about. 


Special Train Planned for 
Commissioners Convention 


A RAILROAD ITINERARY FOR THOSE 
PLANNING TO ATTEND THE ANNUAL 
meeting of the National Association 
of Insurance Commissioners at San 
Francisco, the week of June 18th has 
been announced by Edward Me 
Loughlin, Deputy Superintendent of 
Insurance of New Yor. Headquar- 
ters for the Convention will be the 
lairmont Hotel and not at the Mark 
Hopkins Hotel, as had previously 
been announced, Mr. McLoughlin 
stated. 

Special cars will leave Grand Cen- 
tral over the New York Central sys- 
tem at 3.20 P.M. Friday, June 16th. 
A train to connect with the main 
party at Albany will leave Boston at 
11.56 A.M. reaching Albany at 5.20 
P.M. 

The party is due to reach Chicago 
at 7.30 A.M. Saturday, June 17th. 
Arrangements have been made for 
the Conventioneers going to Chicago 
independently to join the main party 
there at the Chicago and North West- 

Continued on page 14) 
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Items Concerning What Is Going 
On In The Insurance World 


Miscellany 


METROPOLITAN LIFE STATISTICIANS 
ANNOUNCE THAT IN ALL PROBABIL- 
ity health conditions in the United 
States will be slightly less favorable 
in 1939 than in 1938—One in five 
of the 43,000 patents granted by the 
United States during 1938 had an 
automotive application—Railway Ex- 
press Agency, which last year han- 
dled more than 140,000,000 ship- 
ments, estimates its average delivery 
service has been speeded up one- 
third since 1929—400 all year air 
conditioned buses are expected to be 
put into operation during 1939—A 
“dunk your cigarette” club has been 
founded at Grand Rapids, Michigan 

Gold valued at more than $192,- 
000,000 was shipped to the United 
States from Europe during the week 
ending March 31, for safe keeping 
St. Louis officials estimate it costs 
city $192,000 a year to answer from 
550 to 600 false alarms—New York 
State Commissioner of Motor Ve- 
hicles reports accidents caused by 
drunken drivers are three times 
more likely to prove fatal than ac- 
cidents in which sober drivers are 
concerned. 


John G. Emery, Named 


Michigan Commissioner 


APPOINTMENT OF JOHN G. EMERY 
rO THE POST OF INSURANCE COMMIS- 
sioner of the State of Michigan to 
succeed C. E. Gauss, whose term ex- 
pired on April 1, was recently an- 
nounced by L. B. Dickinson, Gov- 
ernor of the state. The new Commis- 
sioner was born in Grand Rapids in 
1881, and developed a_ substantial 
general agency there before the war. 
Mr. Emery was cited for distin- 
guished war service and in 1920 was 
elected National Vice-Commander of 
the American Legion, succeeding to 
the post of National Commander the 
following spring on the death in of- 
fice of the incumbent. 


Mr. Emery has been prominent in 
politics in Grand Rapids, and shortly 
after the World War served as a 


City Commissioner. He has also been 
a leader in civic movements in that 
city and is widely known throughout 
the state. 


University Teachers Proceed- 
ings Issued 


PRINTED COPIES OF THE 1938 AN- 
NUAL PROCEEDINGS OF THE AMERICAN 
Association of University Teachers 
of Insurance are now available at a 
cost of $1.50 each. 

The proceedings include such in- 
teresting papers as: “Permanent In- 
surance vs. Term Insurance and Sep- 
arate Investment” by M. Albert Lin- 
ton, president, Provident Mutual Life 
Insurance Company, Philadelphia ; 
“Individual Reserve and Kindred De- 
lusions” by Henry H. Jackson, actu- 
ary, National Life Insurance Com- 
pany, Montpelier, Vermont ; “Selling 
Methods” by Laurence S. Morrison, 
Life Insurance Sales Research Bu- 
reau, Hartford, Connecticut; ‘In- 
vestment Problems of Life Insurance 
Companies” by Frank J. Travers, 
vice president, Lincoln Life Insur- 
ance Company, Fort Wayne, Indi- 
ana; and “Social Insurance in the 
College Curriculum” by Edison L. 
Bowers, Associate Professor of Eco- 
nomics, College of Commerce Ad- 
ministration, Ohio State University. 

Copies of these proceedings can 
be procured by writing C. A. Kline, 
secretary-treasurer of the Associa- 
tion at 206 Logan Hall, University of 
Pennsylvania, Philadelphia, Penn- 
sylvania. 


Cummings Resigns 


THE RESIGNATION OF M. JOSEPH 
CUMMINGS, CHIEF DEPUTY IN CHARGE 
of Banking Affairs in the newly cre- 
ated Rhode Island Department of 
Business Regulation was recently an 
nounced. Mr. Cummings had served 
as Chief of Banking and Insurance 
of the State since 1935 and only a 
short time ago was named to the lat- 
ter position following reorganization 
of State Departments in Rhode Island 
which resulted in the abolishment of 




















the Banking and Insurance Depart- 
ment. 

Mr. Cummings, in his letter of res- 
ignation, stated that he had been 
given to understand that his recent 
appointment was the cause of embar- 
rassment both to himself and the 
Governor, not because of any dissat- 
isfaction with the performance of 
his duties but because of his party 
affiliations. 

ee @ 


From the Mutual Forum: 


ONE CAN'T GO DOWN THE LONG LIST 
OF THE COMPANIES WHICH MAKE UP 
the body of mutual insurance without 
being struck by their homely, native 
flavor. They are mostly the names of 
towns and counties which accounts 
for the endless and bewildering vari- 
ety, but they evoke without fail the 
shape, the feel and the sound of 
American places. 

Thomas Wolfe, has chanted the 
names of our towns and rivers and 
such a list as this would have been 
an eloquent and splendid thing in his 
hand. I merely set them down in an 
arrangement that suggests itself, but 
who can fail to get the sense that 
they are as much a part of our Amer- 
ican fabric as Chicago or any other 
sprawling, noisome, godforsaken spot 
in this whole U. S. A. 

Cokato, Hay Creek, Gopher, Crate 
Farmers are all the names of good 
mutual companies. Madelia,- Little 
Chute Town, Mukwonago, Mosquito 
Township, Olive, Sugar Valley, Pal- 
metto, Theresa, White Pigeon too. 

Try the Blount Valley, the Gran- 
ite, the Rappahannock, the Louisa, 
the Saukville, the Plain, the Summit, 
the Celina, the Butchers’, the Amal- 
gamated; the Fishermen’s the Elec- 
tric, the Wolverine, the Ace, the 
Primrose, the Oconomowoc, if you 
want to get treated right. 

The Diamond, the Domestic, the 
Donegal and Conoy, the Buckeye, or 
the Darke County; the Florists and 
Gardeners, Bucks County, the Guild- 
erland, Midrox, Monticello, the Cat- 
taraugus; the Cherry Valley, the 
Rosebloom and Westford and Otse- 
go. Take the Claverack, Strafford, 
Sunapee and Sutton, the Hacketts- 
town, the Butternuts, Callicoon or 
the Bethlehem; the Cape Girardeau, 
the Grand Traverse, Antrim and Lee- 
lanau. The Paper, the Rubber, the 
Cotton and Woollen are all old, long- 
established companies and you can’t 
go wrong on them. 

Take the Hingham, the Holyoke, 
the Hampshire, the Genesee, the 
Taneytown or the Arkwright; the 

Barnstable, Menard, the Mendota, 
the Menominee and Vinegar Hill. 
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Or the Pecatonica, the Pesotum and 
Pinckneyville; the Panhandle, or 
Fannin, Erath, Coryell, Goethe, Gin- 
ners, La Prairie, Liberty Grove and 
Lindina, any one of them. 


Go out West and look up the Cas- 
cade, the Flathead, the Merced Coun- 
ty, the Sonoma, the Santa Barbara; 
the San Bernardino and the Santa 
Clara and the San Diego; or the Nez 
Perce, the Kootenai, the Canyon 
County, the Hawkeye, the Wheat 
Growers, the Gallatin County—the 
Planters, Bracken, Campbell. Go 
back East to the Aroostook, the Cas- 
co, the Kennebunk; the Jay, Jeffer- 
son, Gorham, Medomak, Pittston and 


Whitefield, Patrons Androscoggin, 
Woolwich, West Bangor. Go way 


down to where the Dug Hill, the 
Coastline, the Calvert, the Carroll, 
the Cecil, the Harford, the Kent, the 
Montgomery are. Then over to the 
Alamance, the Cabarrus, the Edge- 
combe, the Gaston County, the Ca- 
tawba and Burke; or the Granville, 
the Guilford, Rowan, Stanley, Vance 
or the Wilkes-Yadkin. Go anywhere, 
stranger, you'll meet some mighty 
nice people, believe me. 

ee @ @ 


“Southern 1752 Club’’ 
Organized 


ORGANIZATION OF ANOTHER UNIT 
IN THE GROWING CHAIN OF “1752” 
Clubs was announced by a group of 
field representatives of agency mu- 
tual fire and casualty insurance com- 
panies from the states of North Car- 
olina, South Carolina, Tennessee, 
Virginia and the District of Colum- 
bia following a recent meeting held 
at the King Cotton Hotel, Greens- 
boro, North Carolina. Membership 
in the Club, to be known as the 
“Southern 1752 Club”, will be open 
to any salaried production employee 
of an agency mutual fire or casualty 
insurance company whose interests 
are identified with the above named 
territory, and upon recommendation 
of the membership committee subject 
to a majority vote of the member- 
ship, salaried engineers, inspectors, 
adjusters and auditors. 

The primary purpose of the club 
will be to promote a closer working 
relationship between members and to 
facilitate the production of mutual 
fire and casualty insurance. 

Paul H. Du Buc, of Greensboro, 
North Carolina, representing the 
Shelby Mutual Plate Glass and Cas- 
ualty Insurance Company of Shelby, 
Ohio, was elected president of the 
club for a one year term. Elected to 
the office of secretary and treasurer 
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respectively, also for one year terms, 
were H. L. Petrey of Raleigh, North 
Carolina, representing the Central 
Manufacturers Mutual Insurance 
Company of Van Wert, Ohio, and 
R. L. Fossan of Washington, D. C. 
representing the Lumbermens Mu- 
tual Insurance Company of Mans- 
field, Ohio. 


Powers of Administrative 


Bodies 


THE RAILROAD COMMISSION OF 
TEXAS WAS RECENTLY ENJOINED 
from enforcing a rule it had promul- 
gated in 1928 to the effect that in- 
surance policies or bonds filed: by 
motor carriers as a prerequisite to 
being licensed as such in Texas 
would not be approved unless the 
company writing the same, in addi- 
tion to being authorized to write such 
bonds or policies in Texas, had on 
deposit with the State Treasurer 
$50,000 in cash or securities. The 
court in granting the injunction said 
that by setting up this requirement, 
the Commission not only had ex- 
ceeded the authority vested in it by 
the Texas Motor Carrier Act to fix 
the amount of such bonds or pol- 
icies “under such rules and regula- 
tions as it may prescribe,” but also 
had encroached upon the authority, 
powers and jurisdiction of the Board 
of Insurance Commissioners of 
Texas, “the agency designated by 
law to pass upon such requirements,” 
whose “determination of that matter 
is exclusive.” The general proposi- 
tion followed is stated to be: “Pow- 
ers of such administrative agencies 
are limited to those expressly granted 
or necessarily implied by statute.” 
Railroad Commission et al vs. High- 
way Insurance Underwriters, (1939) 
124 S.W. (2d) 413. Court of Civil 
Appeals of Texas, Austin. 


Savings Bank Life Insurance 


SUPERINTENDENT OF INSURANCE, 
LOUIS Hl. PINK OF NEW YORK, RE- 
cently announced that 2,707 savings 
bank life insurance policies with a 
face value of $2,285,400 had been 
written in New York State up to 
April lst of this year. He also stated 
that a license has been issued to the 
Troy Savings Bank to write life in- 
surance policies. This makes five 
banks authorized to issue policies 
and five more banks authorized to act 
as agency banks. 

The success of New York’s bank 


(Continued on page 27) 
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CASUALTY 
NEWS... 

















““Suggested’’ Automobile 
Rating Rules Issued by 
Palmer 


DIRECTOR OF INSURANCE ERNEST 
PALMER OF ILLINOIS HAS FORWARDED 
to all companies writing automobile 
insurance in the state, a set of defin- 
ite “suggestions” which the Insurance 
Department expects the companies to 
follow in rating automobile insurance 
in the future. 

Director Palmer in submitting the 
“suggestions”, eighteen in number, 
requested the companies to comment 
or offer suggestions on any point 
which did not meet with their favor. 

The proposals which Director Pal- 
mer said must be followed are: 

1. It has beeri determined by the Depart- 
ment that so-called “equity” rating plans 
are discriminatory and their use must 
therefore be discontinued. It is thought, 
however, that uniform fleet rates and rating 
methods should be followed by all com 
panies doing business in the state. 

2. Territorial divisions of the state for 
rating purposes should be the same for all 


companies, 





3. The Department satished that cars 
of higher list price or value should take 
higher rates of premiums for collision cov- 
erage than cars in the lower price brackets, 
but is convinced that grouping of cars by 
list price for the purpose of determining 
collision rates or premiums should be the 
same for all companies doing business 11 


the state. 





4. The Departme: ncourages intelligent 
experimentation which may produce a more 
satisfactory way of rating collision insur- 


ance than has yet been found, but for the 
present proposes to limit the forms of 
collision insurance to be used by companies 
in the state, to: full coverage; deductible; 
convertible—50% retention only; 80% col- 
lision. 


5. Experience data at present available 


evidences but little justification for divi- 
sion of pleasure cars for B. I. and P. D. 
coverages into the classifications at present 
designated as W. and X and therefore all 
makes of cars should be grouped under 
the rate for each territory. 

6. Plans and forms for installment pay- 
ment of premiums should indicate a legal 
rate of interest on deferred payments. 

7. Policies should not be permanently 
voided by temporary violation of a policy 
condition. 

8. Mileage limits used in the determina- 
tion of rates or premiums for commercial 
cars should be the same for all companies. 

9. The provision filed in many manuals 
permitting the suspension of certain in- 
operative coverages when motor vehicles 
cannot be operated due to weather condi- 
tions does not appear to be applicable to 
present day road conditions and this pro- 
vision should either be withdrawn from 
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all manuals or suspension rules drawn 
which will recognize any or all of the 
many conditions under which suspension of 
inoperative coverages should be permitted. 

10. Use of monthly reduction for fire, 
theft and collision coverages with accom- 
panying premium credit should be discon- 
tinued. 

11. The short rate table used by all com- 
panies doing business in the state, should 
be the same. 

12. Classification of commercial cars for 
rating purposes should be uniform for all 
companies. 

13. Policy provisions pertaining to other 
insurance should be uniform among com- 
panies. 

14. The Department is disposed to dis- 
approve the use of valued policies, it being 
contrary to the best public interest but in 
the absence of a ruling to that effect, com- 
panies issuing both valued and non-valued 
policies shall charge rates for walued pol- 
icies which are at least 10% in excess of the 
rates charged for non-valued policies. 

15. Establishes effective and expiration 
time for all policies as 12:00 o’clock noon. 

16. It is evident that rates for automobiles 
should vary according to the length of time 
they have been in use, but this Department 
is of the opinion that the age grouping for 
rate purposes should be uniform for all 
‘“ompanies. 

17. The Department is now privileged 
to review experience involving a greater 
proportion of the insured motor vehicles 
in the state than ever before and in an- 
rer year will have available experience 
involving all insured motor vehicles in the 


tate. From reviewing this broad experi- 
ence the Department can determine that 
rate are fair, just, non-discriminatory 
ind non-preferential for each and every 
‘lassification used in the field of motor 
vehicle insurance. 

18. As the Department is to receive from 
each company annually full details of its 


experience in the state following the uni 
orm statistical plan recently adopted, it 
would seem advisable that statistical agents 
he designated to consolidate this lata and 
it is therefore proposed that this work he 
done hy the National Bureau of Casualty 
. Suretv Underwriters for stock companies 
writing hodilv injury and propertv damage 
and hv the American Mutual Alliance for 
all coverages for mutual and_ reciprocal 
insurance companies and bv the National 
\utomohile Underwriters’ Association for 
fire. theft. and collision for stock com- 
panies. 
In addition to the foregoing sug- 
gestions, Mr. Palmer also submitted 
eight items about which he asked for 
definite expression of opinion. 


Compulsory P.L. and P.D. In- 
surance Constitutional 


A MINNEAPOLIS ORDINANCE RE- 
QUIRING AS A CONDITION PRECEDENT 
to the licensing of fuel dealers in 
that city that each applicant carry 
$10,000 public liability and $5,000 
property damage insurance in an 
authorized carrier was recently up- 
held as a valid requirement, properly 
imposed by the City Council under 
its powers as set out in the general 
welfare clause of the City Charter— 
the Council shall have “full power 


and authority to make, ordain, pub- 
lish, enforce, alter, amend or repeal 
all such ordinances for the govern- 
ment and good order of the city * * * 
as it shall deem expedient.” The 
court held that the Council had stayed 
within the wide latitude of its dis- 
cretionary powers in imposing this 
reasonable police regulation, which is 
not “unrelated to the good order of 
the city”. The fact that the ordinance 
did not allow suspension of insurance 
during seasons of non-operation is 
not so arbitrary as to make violative 
of provisions in the state or federal 
constitution this otherwise valid re- 
quirement for the protection of per- 
sonal and property rights in the 
streets of Minneapolis. Sverkerson 
v. City of Minneapolis et al. Supreme 
Court of Minnesota, February 3, 
1939, 


Defense of Groundless 
Actions by Insurers 


A MANUFACTURERS’ PUBLIC LIABIL- 
ITY POLICY ISSUED BY THE AMERICAN 
Mutual Liability Insurance Company 
to the H-W Company, a freight and 
passenger elevator manufacturer at 
Quincy, Illinois, among other clauses 
~ a = x < 
contained the following: 

1. The insurer agrees “to settle or defend 
each claim and suit, even though wholly 
grouidless, brought against the insured 
x * *k» 

2. Coverage by rider includes “the liabil 
ity of the Insured for claims which may 
be made by any person or persons, not em- 
ployed by the insured, on account of bodily 
injuries or death arising out of any accident 
or accidents occurring during the term of 
said policy, on any elevator or elevators 
erected, constructed or repaired by the in- 
sured at any time and caused by defective 
workmanship or materials used in the con- 
struction or repair of such elevators. * * * 
insurance as respects ‘defective material 
and workmanship coverage’ is meant to 
apply to elevator accidents * * * alleged to 
have resulted from the insured’s negligence 
occurring at any previous time as respects 
material, workmanship, installation, inspec- 
tion or repair * * * ” 

3. Exclusions from coverage include 
claims for injuries or death “as respects 
the obligations of the insured under any 
workmen’s compensation law, or as respects 
obligations of other assumed by the in- 
sured.” 

In accordance with a contract with 
the S Company in New York, H-W 
Company repaired and reconstructed 
at its Quincy plant a passenger and 
freight elevator to be used in New 
York City; S Company did all the 
installation work in the New York 
building. Because of some defect, 
the shaft of the elevator engine 
broke, allowing the car to drop to the 
basement of the building, the oper- 


ator being injured by the fall. After 
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paying the workmen’s compensation 
benefits to the injured operator, the 
Aetna Life Insurance Company took 
an assignment of the operator’s full 
rights against any and all persons or 
organizations legally responsible for 
the injuries. The Aetna Company 
commenced an action against certain 
persons “doing business as the H-W 
Company”, to recover for workmen’s 
compensation benefits so paid or to be 
paid by it. The American Mutual 
refused to defend the action for 
H-W Company, contending that the 
case was not within the policy cov- 
erages. Finally, after further court 
procedure, amendment of pleadings, 
and other delays, H-W Company had 
the Aetna suit dismissed on _ the 
ground that the statute of limitations 
for the action had run. H-W Com- 
pany sought to recover from the 
American Mutual its costs incurred 
in the self-defense it had conducted 
in the Aetna case, claiming that the 
company is liable therefor under the 
clauses of the policy as set out. The 
court allowed the recovery, holding 
that the coverage clause included the 
work done under the H-W Company- 
S Company contract, in Quincy, al- 
though S Company alone was re- 
sponsible for the installation in New 
York. The Aetna Company was held 
to be asserting the common law rights 
of the injured operator against the 
H-W Company and not a right under 
the New York Workmen’s Compen- 
sation Law, and that the Aetna case 
was not, therefore, within the ex- 
clusion clause. Hollister-Whitney 
Company vs. American Mutual Lia- 
bility Insurance Co. Illinois Appellate 
Court, Third District, January 24, 
1939. 


Cars With Odd Names 


DURING THE FORTY ODD YEARS OF 
AUTOMOBILE MAKING IN AMERICA, 
about one thousand companies have 
built cars at one time or another, 
states a recent issue of Automobile 
Facts published monthly by the Auto- 
mobile Manufacturers Association. 

The names of their products con- 
tributed an interesting nomenclature 
to the youthful industry. Among the 
names of patented cars of yesteryear 
were: 


Auto-go Gasmobile 

Anger Harvard 
Bugmobile Imp 

Club Car Kidder 

Crouch Mighty Michigan 
Crow Pneumobile 
Darling Red Bug 
Dewabout Stalic-Super 


Farmobile Zip 
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Advances onAAA Payments 
Available 


ADVANCES FROM PROSPECTIVE AGRI- 
CULTURAL CONSERVATION PAYMENTS 
to finance premiums due on crop in- 
surance policies are to be available 
immediately to spring wheat growers, 
the Agricultural Adjustment Admin- 
istration and the Federal Crop Insur- 
ance Corporation recently announced. 

Advances will be made under the 
authority granted the Secretary of 
Agriculture by an amendment to the 
Agricultural Adjustment Act of 1938, 
approved March 25, 1939 by the 
President. The plan calls for the 
AAA’s paying direct to the Corpora- 
tion the amount of the crop insur- 
ance premium due for the grower, 
which amount will be deducted from 
future AAA payments which may be 
earned by the grower. Advances will 
be available to all wheat growers who 
are participating, or who agree to 
participate in the AAA program. 

Under the crop insurance program, 
farmers must pay premiums at plant- 
ing time or shortly thereafter in 
order to put their policies into force. 
Thus receipt of premiums on fall- 
planted wheat closed in the late fall, 
but no deadline for premium pay- 
ments had been set as yet for the 
spring wheat crop now being planted. 
As a consequence, officials pointed 
out that advances in connection with 
the present crop insurance program 
will be available only to spring wheat 
growers. 

The plan for making advances con- 
sists of a “check-off” arrangement 
under which a farmer may file a re- 
quest for an advance with his county 
AAA committee. Upon the receipt 
of such a request the county commit- 
tee will determine the amount of pre- 
mium due under the grower’s policy. 
On approval of the request the AAA 
will pay the advance to the Corpora- 
tion and a paid-up crop insurance 
policy will be issued to the producer. 
The amount of the advance for the 
premium will be deducted from fu- 
ture payments due the producer. 

“This new source of funds for 
financing premium payments should 
prove to be of material assistance to 
spring wheat growers who want to 
insure their wheat crops but who 
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have been unable to obtain cash, 
wheat, or credit with which to pay 
their premiums,” said Leroy K. 
Smith, manager of the Corporation. 
“This will be particularly helpful in 
those States which have been hard 
hit by drought in recent years where 
a large number of producers have ap- 
plied for crop insurance and where 
the AAA payments are practically 
their only source of funds with which 
to pay their premiums.” 


Memphis Winner of Fire 
Waste Contest 


THE CITY OF MEMPHIS, TENNESSEE, 
WAS AGAIN DECLARED WINNER OF 
the Grand Award in the National 
Inter-Chamber Fire Waste Contest, 
according to a recent announcement 
by the United States Chamber of 
Commerce. Memphis was similarly 
honored last year. Competing with 
approximately 300 cities with an ag- 
gregate population of more than 
thirty millions, Memphis had the best 
record in fire prevention accomplish- 
ments. 

The Contest, sponsored by the Na- 
tional Fire Waste Council, in coop- 
eration with the Chamber of Com- 
merce of the United States, is an 
annual competition in which awards 
are given to cities in seven population 
classes for the best work done in fire 
prevention and protection fields. The 
winners will receive bronze engraved 
plaques at the Annual Meeting of 
the National Chamber in Washington 
the first week in May. The winners 
are: 

Class I—Cities of more than 500,000 
population—Detroit. 

Class II—Cities of 250,000 to 500,000 
population— Memphis. 

Class I1I—Cities from 100,000 to 250,000 
population—Hartford, Conn. 

Class IV—Cities from 50,000 to 100,000 
population—Lakewood, Ohio. 

Class V—Cities from 20,000 to 50,000 
population—Parkersburg, W. Va. 

Class VI—Cities*under 20,000 population 
—(Tie) Fremont, Mich., and Valley City, 
N...D: 

The cities reporting in the Contest 
had a per capita fire loss of $1.31 for 
the year 1938 as against an average 
per capita fire loss of $1.40 for the 
same cities for the years 1933-1937, 
inclusive, which represents a decrease 
of 6.9 per cent. The total fire loss 
of the cities reporting such data in 
the Contest in 1938 was thirty-three 
million dollars. There was a reduc- 
tion of approximately 2 million dol- 
lars in property loss in the participat- 
ing communities, compared with their 
average annual fire waste for the 
preceding five years. 

The judges in the Contest also 
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announced, in addition to the win- 
ners, a list of cities receiving honor- 
able mention for their meritorious 
accomplishments in fire prevention 
work. The list of winning and honor 
cities appears below. 


WINNING CITIES IN THE 
1938 INTER-CHAMBER FIRE WASTE 
CONTEST 


Grand Award—Memphis, Tennessee 
Class I—Cities over 500,000 population 
Winner—Detroit, Mich. 
Honor Cities—Milwaukee, Wis. 
Pittsburgh, Pa. 
St. Louis, Mo. 
Philadelphia, Pa. 
3oston, Mass. 
Class I]—Cities from 250,000 to 500,000 
Population 
Winner—Memphis, Tenn. 
Honor Cities—Atlanta, Ga. 
Cincinnati, Ohio 
San Antonio, Tex. 
Providence, R. I. 
Indianapolis, Ind. 
Rochester, N. Y. 
Louisville, Ky. 
New Orleans, La. 
Kansas City, Mo. 
Minneapolis, Minn. 
Class I11I]—Cities from 100,000 to 250,000 
Population 
Winner—Hartford, Conn. 
Honor Cities—Spokane, Wash. 
El Paso, Tex. 
Wichita, Kans. 
New Haven, Conn. 
Long Beach, Calif. 
Chattanooga, Tenn. 
Utica, N. Y. 
Oklahoma City, Okla. 
Grand Rapids, Mich. 
Elizabeth, N. J 
Class IV—Cities from 50,000 to 100,000 


Population 
Winner—Lakewood, Ohio 
Honor Cities—New Rochelle, N. Y. 
Asheville, N.C. 
Evanston, Ill. 
Fresno, Calif. 
Portland, Maine 
Racine, Wis. 
Pasadena, Calif. 
Durham, N. C. 
Roanoke, Va. 
Lansing, Mich. 
Class V—Cities from 20,000 to 50,000 
Population 
Winner—Parkersburg, W. Va. 


Pittsfield, Mass. 
{ Richmond, Calif. 
) Norristown, Pa. 
Pomona, Calif. 
Newburgh, N. Y. 
Elyria, Ohio 
3ellingham, Wash. 
Watertown, N. Y. 
Ti { Altadena, Calif. 
1€ 1) Burlington, Iowa 
Class VI—Cities under 20,000 Population 
Winner— 


Honor Cities 
Tie 


Tie {Fremont, Mich. 

1€ 1Valley City, N. D. 
Honor Cities—LaPorte, Ind. 
Charlottesville, Va. 
Albany, Calif. 
{Coatsville, Pa. 
Laramie, Wyo. 
Corning, N. Y. 
Salisbury, N.C. 
Port Angeles, Wash. 
Geneva, N. Y. 
Moultrie, Ga. 


Tie 
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Oklahoma School Property 


A FIRE INSURANCE POLICY COVER- 
ING SCHOOL PROPERTY IN OKLAHOMA 
may be a valid and subsisting con- 
tract binding on the insurance com- 
pany writing it, and such company 
must pay incurred losses covered 
thereby, even though the contract is 
void as to the school district, and the 
board of education to which it is is- 
sued has no correlative obligation to 
pay the premiums thereon. By the 
provisions of the Oklahoma Consti- 
tution and statutes, school districts 
are prohibited from incurring in any 
fiscal period an indebtedness in ex- 
cess of the income and revenue ap- 
propriated for such period, agree- 
ments incurring any such excess 
obligations to be null and void. Thus, 
where an insurance company issues 
a policy on credit to a school district 
which has exceeded its budget, it is 
liable on its contract to pay all cov- 
ered losses suffered, even though as 
to the governing body of the school 
district as such, the contract and its 
obligations are entirely void. In such 
cases the insurance company must 
look only to the officers who made 
the illegal contract, as individuals, for 
the payment of the premiums. Co- 
lumbia Insurance Company vs. Board 
of Education of Joint School District 
No. 1, Counties of Pontotoc, John- 
ston, and Coal. Supreme Court of 
Oklahoma, January 10, 1939. 


American Management Asso- 


ciation Meeting May 22-23 


COMPLETION OF ARRANGEMENTS 
AND THE SELECTION OF PRINCIPAL 
speakers for the anfual insurance 
conference of the American Manage- 
ment Association to be held May 22 
and 23 at Hotel Claridge, Atlantic 
City, New Jersey, has been an- 
nounced. Presiding at the opening 
session on Monday morning will be 
William D. Winter, president, At- 
lantic Mutual Insurance Company, 
and at the afternoon session Frank 
A. Christensen, vice-president, Amer- 
ica Fore Companies. Addresses on 
“The Broker’s Message to the Insur- 
ance Buyer” by Ralph Morrell, 
Davis, Dorland and Company, New 
York ; “Boiler and Machinery Cover- 
age From the Insurer’s Standpoint” 
by James H. Coburn, vice-president, 
Travelers Indemnity; and “Recent 
Developments in New and Old In- 
surance” by Victor Herd, vice-presi- 
dent, Fire Association, are among 
the features scheduled for opening 


day. Toastmaster at the Associa- 
tion’s annual banquet, to be held 
on Monday evening, will be J. H. 
Nickell, insurance manager, Phila- 
delphia Electric Company and vice- 
president of the American Manage- 
ment Association’s insurance section. 


Professor Ralph H. Blanchard of 
Columbia University will serve as 
chairman of the morning meeting on 
Tuesday, May 23 and will conduct a 
question and answer session. J. A. 
Robinson, insurance manager, Mc- 
Kesson & Robbins, Incorporated, will 
preside at the luncheon on Tuesday 
noon. George W. Elliott, past-presi- 
dent of the National Fire Protection 
Association, will be the featured 
speaker at the final session over 
which Mr. Nickell will preside. 


Henry J. Howlett, secretary of the 
American Management Association 
and general chairman on arrange- 
ments for the conference, announces 
that a golf tournament will be held 
on Sunday, May 21. 


First Come, 


First Served 


A, B, C, D, AND X WERE INJURED IN 
AN AUTOMOBILE ACCIDENT IN WHICH 
defendant’s automobile was involved. 
A and B prosecuted to judgment 
their claims against defendant. While 
litigation was still pending on the 
claims of C, D, and X, they brought 
an action to enjoin defendant’s insur- 
ance company from paying the A and 
B judgments, alleging that defendant 
is judgment-proof and that if the in- 
surer pays A and B, the limits of its 
liability will be reached and nothing 
will remain for C, D, and X. C, D, 
and X sought the injunction to pre- 
vent payment to A and B until such 
time as C, D, and X could reduce 
their claims to judgments, at which 
time the proceeds of the policy would 
be pro rated by the court among all 
judgment creditors. The motion for 
injunction and pro rating of the 
amount of the policy was denied, on 
the theory that the court could not 
rewrite the policy of insurance to in- 
clude a clause justifying this result. 
There is no legal basis for restraining 
a prior judgment creditor from satis- 
fying his judgment in the fact that 
subsequent judgment creditors may 
thereby find themselves in the posi- 
tion of having uncollectible judg- 
ments against an insolvent debtor. 
Pisciotta vs. Preston, (1938) 10 N. 
Y. S. (2d) 44. 
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HE subject which was originally 
Tl ane to me, ‘““Automobile In- 

surance through Legislation, Is 
This Necessary to Help Solve the 
Traffic Problem?” indicated that |] 
was expected to give an authoritative 
answer to a definite question. My 
answer would have been “No,” and, 
with that word, my talk would have 
been completed. 

[ shall make no attempt this eve- 
ning to give you final answers to the 
problems suggested by my revised 
subject. Rather I shall try to define 
some of the issues which arise from 
the occurrence of automobile acci- 
dents; particularly those relating to 


York City, 


prevention and the compensation of 
victims. 

Much is said of the sacredness of 
human life, of the impossibility of 
placing a value on life or of compen- 
sating for suffering due to injuries. 
But we know that, regardless of the 
efforts of engineers, public officials, 
and the better class of motor-vehicle 
drivers, traffic accidents occur and 
will continue to occur. In effect, we 
say that the convenience and pleasure 
attributable to the use of motor ve- 
hicles is worth more than the loss 
and misery which they cause. The 
National Safety Council has estimat- 
ed the economic loss alone for the 
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year 1937 at $1,700,000,000, of which 
half was due to personal injuries and 
half to property damage. 

Motor-vehicle accidents give rise 
to three major problems: how to pre- 
vent them, how to distribute their 
economic consequences, and how to 
insure the financial responsibility of 
persons who may be liable to others 
for damages or compensation. I need 
not detail for you the extent to which 
these problems have been the subject 
of discussion, the laws that have been 
passed in attempted solution of them, 
the bills that have been introduced, 
the commissions that have investigat- 
ed and reported, the resolutions that 
have been adopted. You know that 
these problems constitute together 
and separately major topics of public 
interest. Having a common source, 
they are inter-related but each is 
worthy of independent consideration. 
Their interrelations have perhaps 
been over-emphasized. It is unfor- 
tunate, too, that so much of the dis- 
cussion of these problems and so 
many of the efforts to solve them 
have reflected the self-interest of in- 
fluential groups rather than unbiased 
analysis. 

Of the problem of safety on the 
highways, I shall say very little; I 
am a layman in the presence of the 
high priests. But I cannot forbear 
offering my layman’s opinion, for 
whatever it may be worth, that the 
safety problem is primarily one of 
direct action, of traffic and highway 
engineering, of motor-vehicle laws 
and their administration, of efficient 
unhampered police work, of training 
in the operation of motor vehicles. 
I have little confidence in ballyhoo 
and sg-called educational campaigns 
which seem to have as their chief 
result the personal satisfaction of the 
organizers. 

Nor do I believe that insurance 
and safety are intimately related in 
the case of the individual driver. 
The rewards that can be given and 
the threats that may be made are not 
effective. Organized safety work in 
connection with the operation of 
fleets of motor vehicles is, of course, 
a different matter. But I have yet 
to see figures demonstrating any 
causal connection between insurance 
and the occurrence of traffic acci- 
dents in which private owners and 
operators are concerned. 

It is true, however, that if you, the 
motor-vehicle commissioners, and the 
police were given an opportunity to 
pool your efforts in the direction of 
safety, the compensation of accident 
victims and the insurance problem 
would be of no great importance in 
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aggregate, though it should be re- 
membered that there will always be 
victims whose cases will be indi- 
vidually of the greatest importance. 


T PRESENT the economic con- 
A sequences of motor-vehicle ac- 
cidents are distributed, in theory, on 
the basis of fault; in fact, on the 
basis of chance, trading, and the rela- 
tive resources of claimants, motorists, 
and insurance carriers. 

The law of negligence, under 
which liability for these consequences 
is presumably determined, needs for 
its just application relatively simple 
situations. The facts surrounding an 
accident should be accurately ascer 
tainable, the blame for its occurrence 
correctly assessable, and the parties 
equally able to present their cases. 
Actually, the facts are seldom known 
with even approximate accuracy, and 
consequently correct apportionment 
of blame is impossible. There is no 
standard for the determination of 
damages, and such damages as are 
recovered may be subject to attor 
neys’ fees ranging from 25 to 50 ver 
cent. Court congestion and appeal 
tactics result in unconscionable de 
lays. \ntiquated legal doctrines and 
sympathetic juries defeat the ends of 
justice. Reasonably immediate settle 
ment often can be had only at the 
price of agreeing to inadequate com 
pensation, unless the claimant’s in- 
jury is a minor one, when he may 
expect to be overpaid if he deals with 
a financially responsible motorist or 
an insurance carrier. And the negli 
gence system may be made to yield 
splendid returns to rings of fakers, 
unethical attorneys, and unscrupulous 
doctors. 

Where settlement is inadequate, 
the economic consequences are borne 
by the injured person, the tradesmen 
whose bills he cannot pay, the hos- 
pitals, the doctors, and the commu- 
nity in general. 

Two possible solutions for the as- 
sessment of the relative shares in 
these economic consequences present 
themselves: (1) modification of the 
legal rules and procedures to achieve 
more accurate and prompter deter- 
mination of fault and damages, and 
(2) complete or partial abandonment 
of the negligence principle in favor 
of compensation based on the conse- 
quences of accidents, regardless of 
personal fault. 

Relatively little has been done to 
modify the law of negligence or to 
suit procedure under it to modern 
conditions, though distinct improve- 
ments in the direction of minimizing 
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delay have been made in Boston, De- 
troit, and Cleveland. Suggestions 
have been put forward looking to- 
ward less formal, extra-judicial pro- 
cedure which would replace tradi- 
tional methods, but they have com- 
manded little attention. 

It would seem that the issue is 
fairly sharply drawn between the 
present system, possibly purged of 
some of its delays and fraudulent 
practices, and a system of compensa- 
tion without regard to fault based on 
the general principle of workmen’s 
compensation. The basic argument 
for the present system is that both 
motorists and accident victims have 
equal rights to the use of the high- 
ways, and that each should bear the 
untoward results of which he is the 
cause, judgment in respect of which 
can be based only on a determination 
of negligence and the lack of it. The 
basic argument for compensation is 
that the use of motor vehicles has as 
a concomitant the injury, fatal or 
non-fatal, of members of the public, 
and that those who benefit by its use 
should pay the costs to which it gives 
rise. There are many ancillary argu- 
ments, some pertinent and some not, 
for example, the practical arguments 
that the negligence system is com- 
pletely incapable of achieving the 
ends that it has in view, that it is 
wasteful, and, on the other side, that 
a compensation system can not allow 
for the widely varying losses of un- 
employed and executive, that it will 
encourage malingering, and that it 
will be prohibitively expensive. 


EVERAT. schemes have been ad- 

vanced for a combination of neg- 
ligence law and compensation, the 
essence of which is the provision of a 
small sum to meet medical and hos- 
pital expenses regardless of fault, 
the injured person retaining his right 
to bring an action for damages be- 
yond that amount. 

In making one’s choice among 
these various plans it seems to me 
that the practical criterion is: “which 
plan will do most to give injured 
persons adequate care and compen- 
sate them for economic loss without 
accompanying consequences which 
are worse than the evil it is sought to 
remedy?’ It must be remembered 
that these persons are not receiving 
care and that the economic loss is 
being borne. The question is whether 
we can allocate the costs more equit- 
ably and serve the general public in- 
terest at the same time. 

In making a decision here, it is 
particularly important to evaluate the 


arguments which will be advanced 
on either side in terms of their valid- 
ity after eliminating the elements of 
self-interest. Hospital administrators 
and doctors may be expected to favor 
the compensation plan; they will see 
a reliable source of payment of their 
charges. Social workers will be 
moved by the provision of funds and 
care for victims and their dependents. 
Insurance officials will probably op- 
pose the idea; rigid control of rates 
and the possibility of State automo- 
bile insurance funds will be seen in 
the offing. Motor interests will per- 
haps fear added costs which will dis- 
courage the purchase of cars. All of 
them will argue in terms of the very 
highest principles : Americanism, jus- 
tice, progress, regard for one’s fellow 
man. 

While compensation plans. have 
been proposed and widely publicized, 
notably that of the Committee to 
Study Compensation for Automobile 
\ccidents and the later draft law of 
the Joint Committee to Sponsor the 
Accident Compensation Plan, this is- 
sue is less immediate than that of 
financial responsibility. 

Whatever may be the system of 
apportioning the economic results of 
accidents, it will be ineffective to the 
extent that persons liable for pay- 
ment of damages or compensation are 
without funds. 

Until relatively recently, the in- 
jured person or his dependents who 
had made claims or carried a claim 
through to a verdict in their favor 
were dependent on the financial abil- 
ity of the motorist to pay or on the 
chance that he was adequately in- 
sured against liability for damages. 
The carrying of insurance was en- 
tirely optional with him. And the 
least well furnished financially were 
those least likely to carry insurance. 

In general, claimants fare much 
better in cases where motorists carry 
liability insurance. The Committee to 
Study Compensation for Automobile 
Accidents, after investigating 3400 
closed cases of temporary disability, 
reported as follows: ‘Money had 
been received by the claimants in 86 
per cent of the insured cases and in 
only 27 per cent of the uninsured 
cases. Enough money was received 
to cover medical, wage and property 
losses in 69 per cent of the insured 
cases, but in only 11 per cent of the 
not insured cases.” For 345 fatal 
cases the following results were re- 
ported: “Damages were paid in 88 
per cent of the insured cases, but in 
only 17 per cent of the not insured 
cases. Of all the 155 not insured 
cases there were only 5 per cent (8 

(Continued on page 20) 
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American and Foreign Insurance 


Law 


By ERNEST C. STIEFEL 


EE... 2. 


(Heidelberg) Lic. Dr. (Paris) Middle 


Temple Bar (London). 


KOM the beginning of modern 

insurance, the principles of dis- 

tribution and equalization of risk 
have shown the necessity for cross- 
ing national frontiers. Insurance 
business is everywhere founded sub- 
stantially on the same economical 
and technical principles. There is 
also hardly any other sphere of law, 
in which the legal rules adopted by 
the different countries are so related 
as in insurance. Any comparative 
study in this branch of law is there- 
fore an especially creditable task. 
Apart from its scientific aspect, a 
knowledge and up-to-date informa- 
tion of foreign insurance law is ob- 
viously of practical importance for 
the American insurer transacting 
business abroad. But even to those 
who are not directly concerned with 
foreign business, legal questions 
which are of importance abroad may 
procure a clear advantage. One is 
often struck by the extent to which 
foreign insurance practitioners en- 
tirely ignore the wealth of material 
which is to be found in the insurance 
law of this country and the reverse 
is perhaps equally true. As a matter 
of fact, a tremendous lot of time 
and thought is wasted on questions 
which in foreign countries have been 
regarded as settled for many years. 
Clauses are drafted, the deficiency of 
which has been challenged by foreign 
courts, gaps and ambiguities appear 
which have been removed by appro- 
priate improvements in other coun- 
tries, but which unfortunately owing 
to deficient possibilities of informa- 
tion or linguistic difficulties never 
reach the eye or the ear of the prac- 
titioner in the other country. 


The American insurance practi- 
tioner or law student being desirous 
of acquainting himself with foreign 
law will realize very soon that he is 
put in a quite difficult position. As a 
matter of fact, his own legal system 
is a fine mixture between the Anglo- 
Saxon and the European-Continental 
Systems of insurance law, having 
taken from both systems its advan- 
tages and neglected some of its in- 
conveniences. 

At the risk of going astray in gen- 
eralization, all foreign insurance laws 
may be divided in these two groups, 





which are radically different from 
each other. 

The British system is built on the 
principles of contractual freedom and 
freedom from State interference. 
The law of insurance is part of the 
Common Law: its principles are ap- 
plied and developed by judicial de- 
cisions upon individual cases. Only 
as far as marine insurance is 
cerned, the development of this law 
is recorded in a multiplicity of cases 
and, in consequence, it found 
possible to codify the law of the 
Marine Insurance Act, 1906. In 
other branches of insurance, the same 
shape has not yet been reached and 
the law may be regarded as still in 
process of development, since com- 
paratively few cases come before the 
courts. This is due in part to the 
practice of referring disputed claims 
to arbitration and, in fact, to the 
reluctance of English insurance com- 
panies to rely upon purely legal an- 
swers to disputed claims. 


con- 


Was 


Speaking generally, insurance in 
English Law is a matter of contract, 
and the parties are free to make what 
contracts they please. Only recently, 
Parliament has begun to interfere 
with insurance against liability with 
the object of making the benefit of 
the insurance available to the person 
to whom the liability is incurred with- 
out holding him strictly to the terms 
of the policy. 


T THE basis of the bulk of 

insurance laws of the Continent 
of Europe and most Spanish or Por- 
tuguese speaking South American 
countries, there is a distinction which 
is unfamiliar to the British system: 
The Law of State supervision on 
Insurance Contracts on the one hand, 
and the Law of State supervision on 
Insurance Companies on the other 
hand. 

The interference of the Govern- 
ment in a contract between the par- 
ties is something which seems ex- 
traordinary to the English eyes, but 
which is a normal feature in the 
United States and also on the Con- 
tinent of Europe as well as in South 
America. The supervision is assured 
by statutory enactments, some of 
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which have become complete codifica- 
tion of the law of insurance contracts 
and which lay down imperatively cer- 
tain rules governing the policy and 
prohibit certain clauses which in the 
eyes of the legislator are considered 
as dangerous for the insured. It does 
not matter what the policy expresses. 
The statutory law of the contract 
prevails against the policy agree- 
ments even in the face of what the 
parties may have intended. 

But the Continental state interfer- 
ence goes much further than this. 
Apart from the prohibitions which 
are binding upon the parties, the laws 
on insurance contracts deal in a more 
or less complete fashion with the 
whole structure of the policy and 
these statutory clauses may, but need 
not, become an integral part of the 
contract. The trouble is that these 
provisions may turn out to be double- 
edged swords as far as the companies 
are concerned. In so far as they tend 
to protect the insured from unfair 
handling, the Law Courts apply them 
as if they were impliedly agreed be- 
tween the parties unless indeed they 
are expressly excluded. In so far as 
they tend to protect the company 
against fraudulent practices of the 
insured, the companies would be bet- 
ter advised to repeat these statutory 
provisions as express terms of the 
contract. Otherwise silence may be 
interpreted as tacit renunciation on 
the part of the insurer. As a matter 
of fact, one can never be sure whether 
and to what extent a policy should 
be framed in the form of a copy of 
the Code. The results are, of course, 
very cumbersome wordings of the 
contracts. In some countries, the 
guardianship over the insured goes 
even so far that you are obliged: to 
set certain clauses in heavy type. 
Otherwise they are null and void. 

Now one may be tempted to think 
that after having drafted the clauses 
in conformity with the appropriate 
section of a particular statute, one 
can be absolutely sure that the policy 
will stand and that there is freedom 
to insert whatever is desired. This 
was, but is no longer true. The 
reason is that nowadays the restric- 
tions imposed on the liberty of the 
parties by the acts dealing with the 
insurance contract have become in- 
significant as compared with the regi- 
mentation of contracts and com- 
panies imposed by the acts dealing 
with the insurance companies. Un- 
der the insurance contract acts there 
are well defined limits for state inter- 
ference and apart from these limits, 
the companies are free to contract 
and subject only to the control of 
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the law courts with all their inherent 
safeguards. Under the insurance 
companies acts, the state supervision 
is omnipotent, its limits undefined and 
discretionary and not subject to the 
jurisdiction of the ordinary courts 
of law. The policy form as a whole 
must be submitted for Government 
approval or the Government itself 
lays down the conditions of the con- 
tract. A company dissatisfied with 
the ministerial decision can only com- 
plain before a superior ministerial 
officer or an administrative court. 
“C’est le crépuscule de l’assurance 
libre” as the French insurers have 
said. 

The point of starting of these leg- 
islative tendencies can be fully ap- 
preciated by the American mind, as 
there is everywhere some interven- 
tion of the state. The extraneous 
aims, however, which some foreign 
legislators have combined with state 
interference are rather unfamiliar or 
less accentuated in this country. As 
a matter ef fact, the state control in 
Europe and in those South American 
countries which have adopted its 
legal system serves sometimes mainly 
to increase the fiscal revenue of the 
Government and to satisfy other fi- 
nancial or political aspirations of the 
leading parties. Again, there is in- 
creasing tendency toward unwar- 
ranted discrimination between na- 
tional and foreign companies and 
thus favoring that process of attri- 
tion which is attacking the business 
in the foreign field. 


NY practitioner who confines 

himself to the perusal of in- 
surance statutes without perusing the 
precedents established by the courts 
is bound to arrive at very defective 
conclusions. Just as cement supports 
the structure of a building, so judi- 
cial precedents support the systems 
of insurance law. 

In this respect however, the Amer- 
ican legal conception is much more 
related to the British conception than 
to the role which the countries on 
the Continent of Europe or in South 
America assigns to precedents. There 
does not exist such an extensive ad- 
herence to precedents as is com- 
monly supposed by lawyers of the 
United States. Only in a few foreign 
countries, apart from Great Britain, 
are decisions of the High Courts 
endowed with such far reaching im- 
portance being recognized as author- 
ative precedents, as in the United 
States. The Supreme Courts, mod- 
elled upon the Code Napoleon pro- 
cedure, pass only persuasive judg- 
ments and lower courts frequently 
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and constantly depart from them. 
There lacks therefore that “strong 
cement” of the binding force of 
precedents which distinguishes the 
certainty of British and American 
case law. 

Again there is not such a mass of 
leading cases as would enable the 
lawyer to foretell the probable issue 
of a dispute with the same degree of 
certainty as in this country. As the 
statutory legislation is framed for 
the purpose of covering as large a 
field as possible, the importance of 
precedents is confined to the filling 
up of gaps and the judges have not as 
free a hand as in this country. Ex- 
perience shows that it is sometimes 
even wiser to leave a legal dispute 
unsettled than to bring it before 
courts. The courts may give judg- 
ment on your behalf, but by bringing 
an action you may run the risk of 
attracting the attention of the State 
supervision department on a “vacant 
space” in insurance legislation and 
very soon you may have a new regu- 
lation deciding against you on the 
very question the Law Courts have 
decided in your favor. 

As long as the American practi- 
tioner equipped with some knowl- 
edge of foreign language and the 
foreign legal systems contents him- 
self with looking for a specific insur- 
ance matter in foreign law, he will 
not find it so difficult to find the right 
solution. But as soon as he proceeds 
to the examination of a question 
which cannot be determined without 
an insight into a foreign legal system 
as a whole—and most problems need 
to go to the root of legal system—he 
will realize that here is another ele- 
ment which separates the Anglo- 
Saxon insurance system from the 
second system of law. When com- 
paring the two systems there has 
been often too little appreciation of 
imponderables, too little recognition 
of the different way of legal reason- 
ing as distinguished from its mere 
technical results and applications. 
The temper of the American and of 
the English legal mind is less specu- 
lative than practical, a basic trait 
which may account for the noticeable 
lack of what may be called “insur- 
ance jurisprudence”. The European 
and South American legal concep- 
tion, on the other hand, is much more 
the product of logical speculation 
and provides more room for logical 
analysis. 

That is why this law in English 
eyes and to some extent also to 
American eyes seems to reveal a 
paucity of detail and a certain want 
of flexibility, which English lawyers 
attribute to premature codification. 


Insurance practitioners in this coun- 
try are accustomed to approach prob- 
lems from the standpoint of the 
interpretation of the relevant clauses 
in the policy, whilst abroad there is a 
strong tendency towards the adoption 
of the dogmatic method. It may 
therefore be that commercial law in 
this country has proved better able to 
adapt itself to the development of 
business practice. On the other hand, 
it is submitted with great respect 
that any suggestion of imitating the 
American system is of doubtful util- 
ity. That system however adequate 
in theory, depends primarly for its 
success on the character and the 
training of the men who administer 
it. The tradition of the American 
Bench and the education of the 
American insurance public are im- 
ponderables which nobody can trans- 
plant to foreign soil. 





Commissioners Special 


(Continued from page 6) 


ern Station, Madison and Canal 
Streets, at 11 A.M. 

Leaving Chicago at 11 :30 A.M. Sat- 
urday, June 17th, on the Chicago and 
North Western Railroad, the party 
going by way of Omaha and Denver 
will arrive in Colorado Springs at 
9.00 A.M. Sunday. A sight-seeing 
tour is planned to occupy the time 
until 2.30 P.M. when the party is due 
to leave Colorado Springs over the 
Denver and Rio Grande Western 
Railroad. The route provides day- 
light travel through the famous 
Royal Gorge, and the Grand Canyon 
of the Arkansas River. A short stop 
is scheduled in the evening for a view 
of the Hanging Bridge over the Con- 
tinental Divide at Tennessee Pass. 

Arriving at Salt Lake City at 10.45 
A.M. Monday, June 19th the party 
will spend several hours viewing the 
city. Arrangements will be made for 
attendance at the Noon Organ Re- 
cital at the Mormon Tabernacle. 
Leaving Salt Lake City at 3.00 P.M. 
Monday over the Western Pacific 
Railroad the party will travel through 
the Feather River Canyon high up 
in the Sierras most of Tuesday, June 
20th, arriving in San Francisco at 
4.00 P.M. 

Mr. McLoughlin states: he has al- 
ready received a number of reserva- 
tions and that others desiring accom- 
modations on the trip may communi- 
cate with him at the State Insurance 
Department office, in New York 
City. The special train will have 
lower and upper berths, compart- 
ments and drawing rooms for two or 
three persons. 
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Court Holds 


Compensation Act 
Unconstitutional 


N a sweeping decision handed 
down on March 27, 1939, the 
Pennsylvania Supreme Court held 

unconstitutional a number of provi- 
sions of the Pennsylvania Work- 
men’s Compensation Act of 1937 and 
1938. In its opinion the court indi- 
cated that there is a possibility that 
a number of other sections will be 
held unconstitutional on the grounds 
that they place an undue burden upon 
industry which amounts to confisca- 
tion and remands the case to the 
court below for development of the 
facts essential to a determination of 
the issue. 

The provisions held unconstitu- 
tional by the Supreme Court dealt 
with: 

1. The primary employer’s liabil- 
ity to a subcontractor employee re- 
gardless of the place where the in- 
jury occurred ; 

2. The employee’s right to com- 
pensation notwithstanding his viola- 
tion of a law or an order of the em- 
ployer at the time of injury;. 

3. The presumption of the em- 
ployer’s negligence in an accidental 
injury suit against an employer elect- 
ing not to be bound by the Act and 
the admissibility, as competent evi- 
dence in such an action, of the em- 
ployee’s declaration made within 
twelve hours after his injury ; 

4. The presumption of the em- 
ployer’s negligence upon proof of 
specified facts in an occupational dis- 
ease action against an employer elect- 
ing not to be bound by the Act and 
the denial of the right to prove, in 
such an action, that the employee was 
exposed to the disease in any other 
employment more than two years 
prior to the date of the action; 


5. The authorization of a lay mem- 
ber of a labor union to represent a 
claimant in litigating his claim. 

The Pennsylvania Workmen’s 
Compensation Act was substantially 
rewritten at the sessions of the legis- 
lature in 1937 and 1938. Benefits 
were increased, compensation for oc- 
cupational disease was provided and 
a number of important procedural 
changes were made. This suit was 
instituted by a number of the coal 
companies to restrain The Secretary 
of Labor and Industry from enforc- 


ing the Workmen’s Compensation 
Act as amended on the ground that a 
number of the sections were uncon- 
stitutional and on the further ground 
that the increase in benefits and con- 
sequently in insurance rates was such 
that the small coal operators would 
be forced out of business. Because 
of the importance of the case in the 
field of workmen’s compensation liti- 
gation we are printing the text of the 
most important parts of the decision 
below: 

Rich Hill Coal Company and The 
Morrisdale Coal Mining Company 
v. Ralph M. Bashore, Secretary of 
Labor & Industry of the Common- 
wealth of Pa., No. 34, May Term, 
1939. 

and 

Monarch Anthracite Mining Com- 
pany, The Kingston Coal Com- 
pany, Glen Alden Coal Company, 
The Lehigh Valley Coal Company, 
The Hudson Coal Company and 
The Pittston Company v. Ralph 
M. Bashore, Secretary of Labor & 
Industry of the Commonwealth of 
Pa., No. 35, May Term, 1939. 

Pennsylvania Supreme Court, East- 
ern District, decided March 27, 
1939. 


Mr. Justice Maxey delivered the 
opinion of the court: 

This case comes to us on a bill in 
equity, later amended, filed by cer- 
tain coal companies to restrain the 
Secretary of Labor and Industry 
from enforcing the Workmen’s Com- 
pensation Acts of 1937 and 1938. 
These acts are: 1, the Act (No. 323) 
of June 4, 1937, P. L. 1552; 2, the 
Act (No. 552) of July 2, 1937, P. L. 
2714, called the “Occupational Dis- 
ease Compensation Act”; and 3, Act 
No. 26 of the Special Session of 1938, 
approved September 29, 1938, P. L. 
52. “1” is an “amendment” to the 
Workmen’s Compensation Act of 
1915, P. L. 736. “2” is a “supple- 
ment” to the Act of 1915. “3” amends 
Article II of the Act of 1915 by 
adding a new section 201.1 thereto 
and imposing the presumption of 
negligence upon employers; provid- 
ing for admission of certain evi- 
dence ; and providing for double dam- 
age under certain circumstances. 
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These acts are alleged to be uncon- 
stitutional. A motion was made for 
a preliminary injunction; a rule to 
show cause was granted; and testi- 
mony was later taken, showing, inter 
alia, the workmen’s compensation 
insurance rates under the Act of 
1915 and by comparison under the 
acts challenged. These new rates, as 
fixed by the Pennsylvania Compen- 
sation Rating and Inspection Bureau, 
represent an increase of 6214% over 
the rates under the old act. This 
would mean to one of the plaintiffs, 
the Morrisdale Company, a cost of 
11% cents per ton of coal mined. It 
was also testified that the plaintiff 
just named considered rejecting the 
compensation system imposed by Act 
No. 323, but it was advised by in- 
surance brokers that no insurance 
carrier in Pennsylvania would insure 
it against the liability in actions at 
law under the provisions of Section 
201, Article II of Act No. 323 which 
strips employers rejecting the com- 
pensation law of the following de- 
fenses: (1) the negligence of a fel- 
low employee, (2), assumption of 
risk, (3) contributory negligence. 
(It should be noted in this connection 
that the hereinafter discussed Act 
No. 20, passed by the legislature after 
being called in special session, ap- 
proved September 29, 1938, amend- 
ing the Act of 1915, as re-enacted 
and amended by the Act of June 4, 
1937, P. L. 1552, No. 323, provides, 
inter alia, that “when injury results 
to an employee in the course of his 
employment it shall be presumed that 
the employer’s negligence caused said 
injury, which presumption may be 
rebutted by the employer”). The 
other plaintiff, Rich Hill Coal Com- 
pany, offered evidence that as to it 
the insurance rates under the new 
law represent about the same increase 
as the other plaintiff showed. The 
President of Rich Hill Coal Com- 
pany testified as follows: “A. It is 
impossible for us to carry our own 
insurance, we are not large enough, 
the expense would be too great, we 
cannot reinsure, we will have to carry 
our own rate below $10,000 or up to 
$10,000 and it is just putting the 
small operator out of business. Q. In 
other words, from a business stand- 
point you could not possibly afford 
to take the risk involved in rejecting 
the Act and carrying your own risk 
up to $10,000 per accident, is that 
correct? A. We couldn’t do it, one 
major accident would put us out of 
business. ©. Do I understand from 
that that you cannot get insurance 
for the first $10,000 of your liability ? 
A. No, sir; we cannot.” 
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PON the conclusion of the tes- 

timony, the court heard argu- 
ments upon the constitutional ques- 
tions raised by the bill. On Decem- 
ber 29, 1937, the defendant filed pre- 
liminary objections to the bill. The 
next day a preliminary injunction 
was granted. On December 31, 1937, 
43 anthracite coal mining companies 
presented to the court a petition ask- 
ing leave to intervene as parties plain- 
tiff. The petitioners, all of whom are 
taxpapers, averred that though they 
had all elected to pay compensation 
under Article III of the Workmen's 
Compensation Act of 1915, they had 
“been compelled as a matter of eco- 
nomic necessity to reject the system 
imposed by Acts Nos. 323 and 552.” 
On December 31, 1937, leave to inter- 
vene was granted and the enforce- 
ment of Acts Nos. 323 and 552 
restrained against these intervening 
plaintiffs upon their posting required 
bonds. On January 3, 1938, the At- 
torney General and the attorney for 
plaintiffs, respectively, filed the fol- 
lowing stipulation: “The testimony 
adduced in support of the rule to 
show cause represents all the testi 
mony the plaintiffs have to offer, and 
for the purpose of this case, shall be 
considered as if taken on final hear- 
ing of the bill of complaint. The de- 
fendant has no testimony to offer for 
the purposes of this case.” 


was 


On the same day, the Attorney 
General presented to the Supreme 
Court the stipulation just quoted and 
also a petition averring that the only 
question between the parties was the 
constitutionality of Acts Nos. 323 
and 552 and praying the court to 
bring the record before it on special 
certiorari so that the case might be 
decided finally at an early moment 
Counsel for plaintiffs then notified 
this court that counsel for the inter- 
vening anthracite operators desired 
to present certain additional facts to 
the court in support of their conten- 
tion that Acts Nos. 323 and 552 were 
unconstitutional. The Attorney Gen- 
eral declared that these facts would 
be stipulated by agreement. The de- 
fendant later asserted that the facts 
could not be stipulated. Thereupon, 
on May 12, 1938, certain of the inter- 
vening plaintiffs, to wit: Monarch 
Anthracite Mining Company, The 
Kingston Coal Company, Glen Alden 
Coal Company, The Lehigh Valley 
Coal Company and The Hudson Coal 
Company, filed a separate bill in 
equity in the Court of Common Pleas 
of Dauphin County setting up certain 
facts, inter alia, as follows: “The to- 
tal number of persons employed in 
the anthracite industry in Pennsylva- 
nia is approximately 100,000. Be- 
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tween 1926 and 1935, the working 
capital of the anthracite industry 
shank from $111,097,223 to $8,860,- 
217. During the years 1932, 1933, 
1934 and 1935, the industry suffered 
losses, respectively of $10,507,779, 
$8,572,586, $1,664,142 and $10,235- 
977. In 1934, the total amount of 
workmen’s compensation liability in- 
curred by anthracite operators in 
Pennsylvania was $2,600,000. The 
anthracite industry was also con- 
ducted at a loss in 1937, and the 
workmen’s compensation liability for 
1936 and 1937 was approximately the 
same as in 1934. The cost of work- 
men’s compensation to the anthracite 
operators of Pennsylvania would be 
increased by more than 100 per cent 
over the cost of workmen’s compen- 
sation under the Act of 1915, solely 
by reason of the increased schedules 
of compensation. The features of 
Act No. 323 other than its schedules 
would increase the costs of compen- 
sation by an additional 20 per cent. 
In many cases of total permanent dis- 
ability and death from accident, Act 
No. 323 would increase the compen- 
sation benefits by approximately 200 
per cent. The estimated compensa- 
tion liability of anthracite operators 
under Act No. 552 during the first 
year of its operation would be $8,- 
640,000. This amount would be in- 
creased by $2,500,000 during each of 
the three successive years so that in 
the fourth year of the operation of 
the act the total compensation liabil- 
ity of anthracite operators under Act 
No. 552 would be $16,200,000. Under 
the provisions of the Workmen’s 
Compensation Act of 1915, the plain- 
tiffs were exempted from the re- 
quirement that insurance be carried 
against their liabilities under Article 
III. Prior to January 1, 1938, an- 
thracite operators who applied for an 
exemption from the duty of insur- 
ance against liability under Article 
III were required by the defendant 
to deposit with him securities of the 
value of many millions of dollars in 
order to obtain such exemption. They 
were also required to carry excess 
insurance against such liability. If 
the anthracite operators were to ac- 
cept the provisions of Acts Nos. 323 
and 552, they would be required to 
deposit additional securities in the 
amount of millions of dollars in order 
to obtain an exemption from the duty 
of carrying insurance against work- 
men’s compensation liability, and 
they would also be required to carry 
additional and greater amounts of 
excess insurance.” The defendant 
later filed preliminary objections to 
the bill of the five anthracite coal 
companies above named, * * * 


This record will have to be re- 
turned to the court below for the de- 
velopment of facts essential to the 
due determination of the important 
issues involved. However, as some 
of the questions presented by this 
record are purely questions of law, 
we deem it our duty to decide them 
now so that a final decision of all the 
questions involved may be acceler- 
ated. 

e ee ® 


Provisions of the Constitution 


6 Hogs legislature derives its power 
to enact a Workmen’s Compen- 
sation Act from Article III, section 
21 of the Constitution, being the 
amendment adopted November 2, 
1915. This constitutional authoriza- 
tion of such an act lays down three 
fundamental requirements of the 
act: (1) The compensation which 
may be required of employers must 
be “reasonable”. (2) the injuries 
compensated must arise “in the 
course of employment”. Compensa- 
tion for occupational diseases of em- 
ployees must also by clear implica- 
tion arise in the course of employ- 
ment. (3) The acts authorized must 
provide for benefits to be paid by 
employers to their employees. The 
constitutional provision referred to 
does not authorize acts which would 
provide compensation from employer 
“A” to the employees of employer 
- s 

It is scarcely necessary to point 
out that a Workmen’s Compensation 
Act must conform not only to the 
limitations of the enabling constitu- 
tional provision but also to the limi- 
tations of the applicable provisions 
of the federal and state constitutions. 


Reasonableness of Compensation 
Rates 


S to the first test of reasonable- 

ness, we are not able from the 
record now before us to decide 
whether or not all the prescribed 
compensation rates are reasonable. 
A decision as to this depends on the 
facts in the cases presented and 
when these cases reached us the es- 
sential facts had not been established. 
We are therefore sending these cases 
back to the court below for the full 
development of facts and for proper 
and ample findings. We may perti- 
nently say at this point, however, 
that when the necessary facts are 
found it will be a matter for judicial 
determination whether the challenged 
compensation acts are reasonable. It 
is elementary that the money (i.e., 
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the wealth) used in the payment of 
compensation benefits to employees 
must be produced by the joint en- 
deavors of the capital and labor 
which have united their energies and 
effort in the production ot wealth. If 
compensation rates are fixed so high 
that capital does not reap a fair 
share of reward from these joint en- 
deavors or if the rate is fixed so high 
as to wipe out or unduly encroach on 
that margin of a just return to which 
capital is entitled, the compensation 
rate is unreasonable and therefore 
the act prescribing it is invalid and 
unconstitutional. There can be no 
more fatuous policy than one of so 
burdening industry as to kill the 
spirit of enterprise and to paralyze 
what would otherwise be normal 
initiative and energy. One of the ear- 
liest and most widely known and ac- 
cepted fables is that ot “killing the 
goose that laid the golden eggs”. In 
this venerable fable the man who 
committed this act of folly is held up 
as an archetype to be avoided. The 
courts of this state and nation have 
in countless decisions recognized and 
enforced the right of those who in- 
vest and manage capital to a fair 
share of the fruits of such invest- 
ment and management. It has been 
held by the United States Supreme 
Court that even the owner of a busi- 
ness dedicated to the public service. 
such as a railroad, is entitled to “fair 
or reasonable profit”: Dayton-Goose 
Creek R. Co. v. U. S. Interstate 
Commerce Com., 263 U. S. 456. In 
i. €.. Com. v. U. FP. RR. Co, Ze 
U. S 541, the Supreme Court of the 
United States declared that “an order 
of the Interstate Commerce Com- 
mission may be set aside if it appears 
that the rate is so low as to be con- 
fiscatory and in violation of the con- 
stitutional prohibition against taking 
property without due process of law” 
In Pub. Service Com. v. Beaver Val- 
ley W. Co., 271 Pa. 358, 114 A. 373, 
this court declared that if the rates 
allowed to a public service company 
are inadequate to provide a reason- 
able return on the property invested 
in the corporation, the result is con- 
fiscation. It is equally true that if 
the rates of compensation which the 
legislature orders employers to pay 
injured employees prevents any re- 
turn or a reasonable return on the 
property invested, the result is con- 
fiscation—a_ situation intolerable in 
a constitutional government. Laws 
should conserve property, not destroy 
it. The tragic experiences of the 
peoples of other countries today 
clearly demonstrate that the step 
from a government’s arbitrarily tak- 
ing of property to its arbitrarily tak- 
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ing of life and liberty is a short one. 
In republics like ours the protection 
of life, liberty and property are the 
specific subjects of constitutional and 
judicial protection. The United States 
Supreme Court said in Knoxville v. 
Water Co., 212 U. S.1: “The courts, 
in clear cases, ought not to hesitate to 
arrest the operation of a confiscatory 
law, but they ought to refrain from 
interfering in cases of any other kind 

. Our social system rests largely 
upon the sanctity of private property, 
and that State or community which 
seeks to invade it will soon discover 
the error in the disaster which fol- 
lows.” In Pierce, Governor of Ore- 
gon v. Society of Sisters, 263 U. S. 
510, the same court said: “Prevention 
of impending injury by unlawful ac- 
tion is a well recognized function of 
courts of equity.” 

A Workmen’s Compensation Law 
which meets the test of reasonable- 
ness in compensation as between the 
employee who receives and the em- 
plover who pays is one of the mast 
socially beneficient enactments which 
statesmanship is capable of produc- 
ing. On the other hand, a Work- 
men’s Compensation Law which 
places upon any industry a burden 
so crushing that it makes that indus- 
try’s existence either impossible or, 
to its owners, economically undesir- 
able, is a measure which the work- 
men themselves should emphatically 
condemn and reject, for it paralyzes 
the very activities on which their 
economic well-being depends. Un- 
profitable industries soon become idle 
industries; idle industries mean idle 
capital, and in all ages and countries, 
idle capital has always meant idle 
men. 

eo @ ®@ 


Reasonableness of Compensation 
Prescribed by the Acts 


HERE are many provisions of 

Act No. 323 which are alleged to 
be unreasonable. For example, under 
Section 306 A of Act No. 323 the 
minimum compensation “ for the first 
500 weeks after the 7th day of total 
disability, shall not be . . . less than 
twelve dollars per week . . . provided 
that if total disability shall continue 
for a period of four weeks or more, 
the employee also shall be entitled to 
receive compensation for the first 
seven days of total disability. Should 
total disability become permanent, 
then, in addition to the compensation 
provided for 500 weeks, and begin- 
ning at the expiration of the 500 
weeks, the sum of $30 per month 
shall be payable during such perma- 
nent total disability prior to death.” 
Tt is obvious that the above provision 
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for compensation for life imposes a 
heavy burden on industry and if the 
complainants can prove that the min- 
imum of $12 per week exceeds in a 
substantial number of instances the 
wages paid, the provision should be 
adjudged unreasonable. A law which 
requires an employer to pay a dis- 
abled employee, and particularly for 
a long period, more than the employee 
earned before his disability arose, 
does not conform to the constitution- 
al test of reasonableness. The most 
earnest advocates of Workmen’s 
Compensation Laws never contem- 
plated that the rate of compensation 
for disabled employees should be 
placed so high as to make idleness 
more remunerative than work. 
Another provision in Act 323 
which is alleged to be unreasonable 
is that which gives to a widow of a 
deceased employee, “if there be no 
children, 44% of wages but not in 
excess of twelve dollars per week”. 
This compensation shall be paid dur- 
ing 500 weeks, except that in the case 
of a widow, if she shall remain un- 
married, compensation shall continue 
after said period of 500 weeks, at the 
rate of $5 per week for life. If the 
widow remarries, if she be other than 
a non-resident alien widow, the com- 
pensation of such widow shall con- 
tinue two years from the date of such 
remarriage. The rate of compensa- 
tion for widows with children in- 
creases substantially. It is obvious 
that in mining or other pursuits in 
which there might be a high per- 
centage of deaths resulting from in- 
juries or occupational diseases, only 
those concerns which, even under the 
operation of the Workmen’s Com- 
pensation Act of 1915, were left with 
a large margin of net income, would 
be able ‘to continue their industrial 
operations. However, whether or not 
the challenged act is unreasonable in 
respect to a sufficiently large number 
of employees to make the act uncon- 
stitutional on that ground is primar- 
ily a factual question which can be 
decided only on an ample record. 
Plaintiffs contend that during the Ist, 
2nd, 3rd and 4th years of the opera- 
tion of Acts Nos. 323 and 552, the 
cost to the anthracite industry of 
Pennsylvania will be, respectively, 
$14,360,000, $16,880,000, $19,400,000 
and $21,920,000. It is said that the 
cost to this industry in 1937 before 
the passage of the challenged acts 
was $2,600,000. Plaintiffs in their 
brief declare as follows: “Stated dif- 
ferently, under the Workmen’s Com- 
pensation Act of 1915, as amended 
prior to 1937, the cost of workmen’s 
compensation to the anthracite indus- 
try for the 4 years beginning with 
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1938, would have been $10,400,000 ; 
but under Acts Nos. 323 and 552 it 
would be $72,560,000. Of this 
amount, the employers would be 
obliged to pay at least $36,560,000. 
(The balance would be paid by the 
State, if, by any chance, Section 321? 
of Act No. 323 and Section 7 (a)? 
of Act No. 552 should be held 
valid.)” If these or substantially 
similar facts are established, it will 
be a question for the courts to decide 
whether the acts which place such a 
heavy burden on one of the state’s 
major industries provide only for 
“reasonable compensation”. The rea- 
sonableness of the compensation pre- 
scribed in these Workmen’s Compen- 
sation Laws, with their multifarious 
provisions, must be determined, as 
the United States Supreme Court in 
Interstate Commerce Com. v. Ill. 
Cent. R.R., 215 U. S. 452, 472, said 
that the reasonableness of freight 
rates must be determined, to wit, “by 
a consideration of many facts”. 
These can be developed only after a 
full hearing before the court below. 
ee ¢ @ 


Primary Employer’s Liability to 
Sub-contractor’s Employees 
CT No. 323 is also challenged 
because it fails to measure up 
to the constitutional standard above 
mentioned, to wit, the injuries giving 
rise to liabilities under an avowedly 
“Workmen’s Compensation Act’, as 
the act under review, with its amend- 
ments, is, must be those of employees 
of the compensator and must arise 
“in the course of employment”. Sec- 
tion 203 of this act imposes liability 
on the primary employer for injuries 
to the employees of sub-contractors 
“engaged in services furthering the 
employer’s regular business entrusted 


'This section provides: “In the case of an em- 
ployee who dies as the result of an injury re- 
ceived in the course of his employment and who 
leaves no dependents entitled to receive in excess 
of fifteen hundred dollars ($1500.00) compensa- 
tion under this act, the employer or his insurance 
carrier, as the case may be, shall pay the sum of 
fifteen hundred dollars ($1500.00) to the depart- 
ment, or the difference between the amount paid 
to such dependents and the sum of fifteen hun- 
dred dollars ($1500.00)... 

(b) One-fourth of the amount received in each 
case under this section by the department, but 
not, however, in excess of two hundred and fifty 
dollars ($250.00), shall be paid by it into the 
Federal Rehabilitation Fund of the State Treas- 
ury, through the Department of Revenue, which 
amount shall be credited to a ledger account to 
be known as the industrial rehabilitation ac- 
count. , 

(c) The balance of any amount received by 
the department under this section shall be paid 
by it into the State Workmen’s Insurance Fund 
of the State Treasury, through the Department 
of Revenue, which amount shall be credited to a 
ledger account to be known as the second injury 
reserve account. All amounts credited to the 
second injury reserve account are hereby appro- 
priated to the department for the payment of the 
compensation provided in clause (g) of section 
three hundred and six of this act... . 

*This section refers to occupational diseases 
and provides that for such the major portion of 
the compensation shall be paid ‘‘by the Common- 
wealth out of moneys to the credit of the Second 
Injury Reserve Account in the State Workmen’s 
Insurance Fund.” 
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to such employee or sub-contractor 

. whether said injury [to the sub- 
contractor’s employee] occurred upon 
premises occupied or controlled by 
the employer or not, provided only 
that the injury occurred in the course 
of employment.” Section 203 of the 
Workmen’s Compensation Act of 
1915 imposed on the general employ- 
er liability for injuries to those “la- 
borers or an assistant hired by an 
employee or contractor for the per- 
formance upon such premises [italics 
supplied] of a part of the employer’s 
regular business entrusted to such 
employee or contractor.” In Qualp 
v. James Stewart Co., 266 Pa. 502, 
109 A. 780, this court held the ap- 
plicable section of the Workmen’s 
Compensation Act of 1915 related 
only to employees who were “upon 
premises under his [the employer's] 
control.” In Sullivan v. Wark Co., 
288 Pa. 443, 449, 136 A. 223, this 
court in construing section 203 of 
Article II of the 1915 Workmen’s 
Compensation Act referred to this 
section as “the most drastic inter- 
ference with individual rights to be 
found in the act’, and that it “forced 
liability upon parties who are not in 
privity of contract”. It is clear that 
section 203 of the Act No. 323 of 
1937 goes far beyond “the drastic 
interference” of the old act. Under 
the old act, the “employee” of the 
sub-contractor could not recover 
from the principal contractor unless 
he was injured on the premises of the 
latter or under his control. This 
propinquity between the primary em- 
ployer and the laborer made it pos- 
sible for the employer to supervise 
the conditions of the laborer’s em- 
ployment and afforded some logical 
basis for holding that the former was 
liable to the latter for any personal 
injuries received on premises under 
the former’s control. Such a holding 
marked the utmost limit this court 
can go in giving the statutes of “em- 
ployee” and “employer”’, respectively, 
to two persons who in fact have no 
such contractual relation to each 
other. Now we are asked to hold that 
an employee of a sub-contractor “B” 
who anywhere on premises no matter 
how remote from, and how far be- 
yond the control of contractor “A”, 
can recover from the latter in an ac- 
tion at law for an injury received 
by the employee in the course of his 
employment by contractor “B”. This 
imposes responsibility upon an em- 
ployer without giving him reciprocal 
authority. We cannot judicially hold 
that when the people of this Com- 
monwealth authorized the General 
Assembly to enact “laws requiring 
the payment by employers, or em- 


ployers and employees jointly, of 
reasonable compensation for injuries 
to employees arising in the course 
of their employment and for occupa- 
tional diseases of employees”, they 
intended to confer or did confer upon 
the General Assembly an authority 
to enact a law making an employer 
liable to the employee of a sub-con- 
tractor employer on premises remote 
from the first employer’s premises 
and over which he did not have the 
slightest control. * * * 

When the Constitution says that 
the legislature may enact laws re- 
quiring employers to pay reasonable 
compensation for injuries to em- 
ployees arising in the course of their 
employment, it gives neither to the 
legislature nor to the courts authority 
to declare injuries arising outside the 
course of employment, to be injuries 
in the course of employment. The 
Constitution would be a “dead letter” 
if its plain prescriptions could be 
disobeyed by perverting the Consti- 
tution’s words and phrases from their 
true and long accepted meanings. 

Section 203 of the Act of June 4, 
1937, purports to be part of “an art 
defining the liability of an employer 
to pay damages for injuries received 
by an employee in the course of an 
employment, establishing an elective 
schedule of compensation, and pro- 
viding procedure for the determina- 
tion of liability and compensation 
thereunder.” The act itself is called 
“The Workmen’s Compensation Act”. 
Section 203 of that act as amended 
by the Act of June 4, 1937, is uncon- 
stitutional in that it goes beyond the 
power delegated to the legislature on 
this subject matter. 


Employee’s Violation of Law or 
Order of Employer 


RTICLE III, Section 301 (b) 

of Act No. 323 provides that 
“the right to receive compensation 
under this act shall not be affected by 
the fact, that a minor or other em- 
ployee, on account of whose injury 
or death the benefits are claimed, was 
violating any law or rule or regula- 
tion of the business or industry or a 
positive order of the employer at the 
time of the injury, except that no 
minor or employee shall be entitled 
to receive compensation under this 
act, who, at the time of injury, was 
engaged in the commission of a 
felony.” 

It requires no argument to support 
the proposition that any employee 
who is injured while violating a law 
or a rule or regulation of the industry 
is not injured “in the course of em- 

(Continued on page 24) 
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THIS. MUTUAL INSURANCE 
‘Ogre’ 


REPRINTED FROM MARCH 1939, ISSUE OF 
MUTUAL FORUM 


OM NAST drew a cartoon called 

“Peace” in the old Harper’s 
Weekly, which held up to scorn those 
in the North who opposed the prose- 
cution of the Civil War, and whole 
regiments sprang to the colors. His 
pen, in fact, might well have been a 
lance, so effectively did he wield it 
during the whole of the conflict. Lin- 
coln referred to him as “our best re- 
cruiting sergeant” and we need look 
no further than the morning news- 
paper to find that the cartoon of the 
moment has all of its old belligerence, 
if little of its persuasion. 

It was Nast, who, more happily, 
first used the donkey — refractory 
beast that he is—to typify the Demo- 
cratic party, the flea-bitten hulk of 
the elephant to personify the G.O.P., 
and the long suffering animals have 
worked long and hard ever since. 

There is a lengthy string of other 
characters immediately familiar fike 
Uncle Sam, John Bull, Justice 
blindfold, bearing her scales, Labor, 
the Farmer, the Trusts, Mr. John 
Public, and a multitude of others 
who are the stock in trade of the car- 
toonist. They convey the point of a 
drawing with little more than an ex- 
planatory label, so simply, it is true, 
that by following the daily cartoon 
the reader is spared the arduous task 
of reading too closely the editorial 
page and actually keeps pretty well 
abreast of affairs, domestic and for- 
eign. 

The Mutual Forum, concerning it- 
self with insurance matters, confines 
itself pictorially to a cast of charac- 
ters which include the Fire Demon, 
Losses, Expenses, the Inspector, 
the Underwriter, various Officials, 
Agents, Representatives and a whole 
band of villainous persons represen- 
tative of Stock Insurance, usually in 
the act of bedeviling Mutual Insur- 
ance, kicking defenseless policyhold- 
ers or twisting the thumb-screws on 
some hapless agency representative 
who doesn’t study his handouts. 

3ut how to depict Mutual Insur- 
ance itself what sort of em- 
bodiment is possible to the illustrator 
that will serve as an easily recogniz- 
able symbol? Ben Franklin doesn’t 
lend himself to any but special treat- 
ment because of the aura which sur- 
rounds him and the really immense 
activity of the man, which makes for 
confusion. The depiction of the 





clasped hands is an old and effective 
portrayal of the mutual idea, even 
more so when contrasted with the 
clenched fist, the upraised hand, the 
outstretched palm, the thumb to nose 
and other provocative symbols which 
employ the hands. But what is need- 
ed is an expressive figure which will 
convey the mutual idea and which 
can readily be adapted for various 
pictorial representations. The young 
Colonial we carry on our front page, 
who shouts the alarm of fire, has an 
alertness and a certain reference to 
what we mean, but he has about him 
the picturesqueness of any “period” 
figure that doesn’t lend itself to gen- 
eral treatment. 

On my own part in casting around 
from the negative approach, I have 
long tried to picture what Mutual In- 
surance looks like to the BDO staff 
lieutenant, who could be counted 
upon for a vividness denied to the 
camp followers of that woebegone 
cause. While it would be the rough 
equivalent of the comic strip Bol- 
shevik-—matted hair, blood-shot eyes, 
bushy whiskers, breeches, boots and 
bomb in hand, the general gamey and 
unsavory character of the type would 
peg it so low as to be an unworthy 
antagonist. He would have his Mu- 
tual Insurance resemble some kind 
of cretin, but it must have about it a 
flicker of intelligence, even a spright- 
liness, that it might on occasion cut 
a few comical capers and get some 
laughs out of the boys at the report 
meetings. 


SAW an ogre last week that might 

do in a squeeze .. . at least nine 
feet tall with whiskers down to his 
knees, his crooked fingers reaching 
out like bundled sticks and he glow- 
ered like anything—an authentic Dau- 
waltonian conception of Mutual in- 
surance, if I am not mistaken, even 
to the tinge of Muscovite. 

It was midway in the performance 
of Bogatyri by the Ballet Russe and 
it seems that the Princess Anastachi- 
uska is snatched by this horrible ogre 
and spirited away to his enchanted 
garden where he finds himself sud- 
denly beset by the Bogatyri, legen- 
dary mighty warriors of the Princess. 
(Restrain me, but BDOgatyri is on 
my lips.) 

From out of their midst steps the 
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bravest one of all—fair-haired Al- 
yosha Popovich, bursting with love 
for the insuring public . . . er-r, the 
lovely Princess. He challenges the 
ogre to single combat and after much 
furor and crashing of cymbals the 
old bat, weaving crazily, sinks to the 
ground with mortal wounds, straw 
starting from every gap in his mon- 
strous bulk. 

Looking at it, it seemed as cozy 
and pointed a little allegory as one 
could devise. If only Popovich could 
have planted his heel on the neck of 
the brute and intoned the Dauwalter 
formula the effect would have been 
overwhelming . . . such liquidation! 

Mutual Insurance once was de- 
picted, with great restraint, as a dead- 
beat drummer who rode the railroad 
“on a pass”; it has been likened to 
the person who goes through the re- 
volving door on someone else’s push ; 
it has been cussed and villified and 
damned and referred to in very un- 
complimentary language, but seldom 
has it been reduced to line and shad- 
ow and few have much notion of how 
it looks. 

For one, I would welcome a depic- 
tion of Mutual Insurance that’s plain 
as the donkey and the elephant, as 
authentic as Uncle Sam and John 
Bull, as vivid as the old Ogre. 

No one can get very worked up 
over a label, a column of figures, or 
an abstraction. What we need is a 
personification that can be wor- 
shipped or stoned as the mood sug- 
gests. 

eee 


Philadelphia ‘’Golden 
Birthday Party’ 


SENATOR ROBERT A. TAFT OF OHIO, 
ONE OF THE OUTSTANDING FIRST YEAR 
members’ of the U. S. Congress, will 
be the chief speaker at ‘‘Philadel- 
phia’s Golden Birthday Party for the 
National Association of Life Under- 
writers” to be held at the Hotel Belle- 
vue-Stratford under the auspices of 
the Philadelphia Association on April 
28th. 

The “birthday party” in the form 
of a luncheon which will be one of 
the largest local association meetings 
ever held, is the first of a series of 
celebrations culminating in the 50th 
annual convention of the National 
Association, to be held in St. Louis 
on September 25-29. 

Local, state, national public and 
l:fe insurance secretaries will attend 
the luncheon meeting, according to 
Henry H. McBratney, C. L. U., 
agency superintendent for the Paret 
Agency of the Provident Mutual 
Life and General Chairman of the 
occasion. 
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Auto Insurance and the 


Traffic Problem 


Continued from page 12) 


cases) in which the amount paid ex- 
ceeded $500, and only 7 per cent (9 
cases) in which the payments cov- 
ered funeral expenses. Among the 
insured cases, although payments fre- 
quently do not cover the full econom- 
ic loss, damages of over $500 were 
paid in 73 per cent and funeral ex- 
penses were covered in 77 per cent” 

Failure in many cases to collect 
damages due led to agitation for laws 
which would make financial respon- 
sibility, personal or vicarious, a pre 
requisite of being granted the priv- 
ilege of pulting a motor car on the 
highway. The first, and the only law 
in the United States, to make this 
requirement absolute was that of 


Massachusetts, which went into ef- 
fect on January 1, 1927. Since then 
a majority of the other states have 
adopted laws requiring evidence of 


financial responsibility from motor- 
ists who have had unsatisfied judg 
ments returned against them, who 


have been involved in certain defined 


types of accidents, or who have vio 
lated certain laws or regulations. 
Evidence of financial responsibility 
has, in practically all cases, meant a 
liability insurance policy. 

These latter enactments, generally 
called financial responsibility laws, 
have been largely fathered by the 
desire to block general compulsory 
insurance on the Massachusetts pat- 
tern, and mothered by the accom 


modating handmaidens of the powers 
posse ssed of that desire. 

The war over the Massachusetts 
principle has been waged on_ all 
fronts, and although there are signs 
of approaching quiet, perhaps from 

‘ ° 7 1 
exhaustion, there still pour forth re- 
ports, resolutions, speeches, and bills, 


from both sides of the line. 
e & s 


be CONSIDERING the pros and 

ns of the Massachusetts system, 
which has become the symbol of com- 
pulsory insurance, it is especially 
necessary to examine the evidence 
for the Ethiopian of self-interest. 
Since my particular self-interest is in 
being impartial, I shall give you ex 
amples from both sides. 

Every attempt to repeal the law 
has ended in decisive failure; but 
the legislature is largely made up of 
lawyers who may find it highly grati- 
fying to know that motorists have 
insurance to meet successful claims. 
Representatives of the insurance 
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companies have argued that the law 

promotes carelessness and tends to 

increase accidents; but they are op- 
posed to the law principally because 
they have lost money under it. 

Without passing on the general 
success or failure of the Massachu- 
setts Act, I shall present my con- 
clusions as to the results of its opera- 
tions. The act has substantially ac- 
complished its aim, that of insuring 
the financial responsibility of motor- 
vehicle owners. It has had no mea- 
surable effect on the occurrence of 
accidents. It has resulted in a higher 
average claim cost per insured car 
than would have been incurred with- 
out it, principally because of in- 
creased claim frequency. Whether 
this increased claim frequency repre- 
sents proper claims by claimants who 
might otherwise have had no redress, 
it is impossible to say. The stock 
insurance companies have furnished 
statutory coverage at a net loss, par- 
tially because of inadequate rates, 
partially because of being forced to 
write risks which they would other- 
wise have declined. There has been 
considerable fraud, but whether it 
has been greater in proportion to the 
insurance written than elsewhere can- 
not be stated. Comparison of rate 
levels with those of other localities 
involves factors which make the re- 
sults invalid as a guide to the effect 
of the law. 

Finally, [| shall submit for your 
consideration certain propositions 
which may serve as a basis for 
further thought on the problem of 
automobile insurance and traffic: 

1. It is desirable for all drivers or owners 
of motor vehicles to be financially re- 
sponsible for the consequences of ac- 
cidents 

2. The requirement of insurance will have 
no appreciable direct effect on safe- 
driving. 

3. The present method of assessing dam- 
ages should be improved either by a 
more accurate and speedy determination 
of liability and of the amount of dam- 
ages, or by a compensation scheme 
covering a part or all of the damage. 

4. Granted that there will always be 
evasion and interstate and constitutional 
defects, legal compulsion will go farth- 
est to accomplish general financial re- 
sponsibility. 

5. The enactment of a compulsory insur- 
ance plan or of a compensation plan 
would, in considerable measure, result 
in a reallocation of costs, which should 
be distinguished from an increase in 
costs. 

6. A distinction should be made between 
objectionable results that are inevitable 
and those that can be eliminated by 
proper laws and administration. 


““The Manufacturer and 


Insurance’’ 

LAWRENCE S. MEYERS, CHICAGO, 
ASSISTANT VICE PRESIDENT MARSH 
& McLennan, an outstanding expert 
in the handling of large lines of in- 
surance, is the author of ‘“‘The Manu- 
facturer and Insurance’, just pub- 
lished by the National Underwriter 
Company. The book is a complete 
review of the insurance needs of a 
manufacturing house and how these 
needs can be covered. Mr. Myers 
not only discusses the standard pol- 
icies, but points out the particular 
circumstances under which modifica- 
tion is necessary for a complete pro- 
tection and shows the forms and en- 
dorsements which he uses and rec- 
ommends for many risks. 

The work embraces the entire field 
of Fire and Casualty insurance and 
Suretyship. Among the subjects dis- 
cussed, there are Fire insurance, Ex- 
plosion, Riot and Civil Commotion, 
Windstorm, Sprinkler Leakage, Air- 
craft and Automobile damage, Earth- 
quake, Water Damage and Flood 
insurance, Extended Coverage and 
other combination coverages, Legal 
Liability insurance, Use and Occu- 
pancy, Profits, Rent, Leasehold and 
other indirect damage lines, Auto- 
mobile Fire, Theft and Collision and 
Liability and Non-Ownership Liabil- 
ity insurance, the various Inland 
Marine lines, Ocean Cargo insurance, 
Boiler and Machinery Direct damage, 
Use and Occupancy and Fire Inter- 
ruption insurance, Burglary, Rob- 
bery, Forgery insurance, Fidelity 
Bonds, Workmen’s Compensation, 
Employers Liability, Manufacturers 
Public Liability and Property Dam- 
age Liability, Contingent Liability, 
Aircraft Liability and Property 
Damage insurance, Plate Glass, Ac- 
counts Receivable, Destruction in- 
surance, Credit insurance, Patent In- 
fringement, Elevator Liability and 
various forms of group Accident in- 
surance. Even the application of 
such lines of Live Stock, Crop and 
Rain insurance to manufacturing 
risks is carefully explained. There 
is an excellent chapter on Fire, Acci- 
dent and Miscellaneous Loss Pre- 
vention. 

The work is so up to date that it 
includes mention of the new Work- 
men’s Compensation Law of Arkan- 
sas, as well as the many insurance 
forms which were introduced or re- 
vised during the last few months. 

“The Manufacturer and Insur- 
ance” is published by the Fire, Cas- 
ualty and Surety Bulletins Depart- 
ment of the National Underwriter 
Company of Cincinnati. It sells for 
$3.00. 
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Unauthorized Practice Progress 


UBSTANTIAL progress toward 
the working out of an amicable 
agreement in the controversial 

field of the unauthorized practice of 
law, as it relates to the adjustment 
of insurance claims, was reported at 
the conclusion of the regular meeting 
of the Conference Committee on Ad- 
justers held in Chicago on April 2. 
Further developments are expected 
at the next session of the Commit- 
tee, which has been scheduled for 
July 9 at San Francisco, in conjunc- 
tion with the annual meeting of the 
American Bar Association. 

The Conference Committee on Ad- 
justers is a unique joint organization 
which was set up a year ago to work 
out a solution to the problem of the 
proper place of the layman in ad- 
justment work, after a series of con- 
ferences had been held between the 
insurance associations and the Amer- 
ican Bar Association. It consists of 
five insurance representatives, and 
five representatives of the American 
Bar Association, but is entirely in- 
dependent of either group; it makes 
its own rules and chooses its own 
officers. 

Its first accomplishment was to set 
up machinery for the handling of 
complaints against either adjusters 
or lawyers, in connection with adjust- 
ments. It then drafted an agréement 
covering most of the major points 
involved in the practical adjustment 
field, and adopted it unanimously at 
a meeting held in Chicago in Janu- 
ary, 1939. 

This agreement was then submitted 
to the individual insurance associa 
tions for ratification, and was dis- 
patched to the heads of local and 
State unauthorized practice commit- 
tees of Bar Associations throughout 
the United States—to serve as a 
guide for future action. 

\t the most recent meeting the 
Committee was advised that formal 
ratification of the agreement had been 
accorded by the following insurance 
organizations: 

Federation of Mutual Fire Insur- 
ance Companies—the mutual proper- 
ty insurance carriers. 

National Association of Mutual 
Casualty Companies—the mutual cas- 
ualty insurance carriers. 

National Association of Automo- 
tive Insurance Companies—the mu- 
tual automobile insurance carriers. 

Association of Casualty and Sur- 
ety Executives—the stock casualty 
and surety carriers. 


National Board of Fire Underwrit- 
ers—the stock property insurance 
carriers. 

International Claim Association 
the claims representatives of the life 
insurance, and accident and health 
insurance, carriers. 

National Association of Indepen- 
dent Insurance Adjusters—the inde- 
pendent insurance adjusters for the 
companies. 

Henry B. Brennan, Savannah, 
Georgia, who is chairman of the 
American Bar Association’s standing 
committee on Unauthorized Practice 
of the Law, and a member of the 
Conference Committee on Adjusters, 
reported that he had completed the 
sending of copies of the January 
agreement to local and State unau- 
thorized practice committees, and 
that the tenor of the replies which he 
has received to date has been over- 
whelmingly in favor of the position 
which the Conference Committee has 
outlined. 

In a statement issued after its re- 
cent meeting the Conference Com- 
mittee stressed the fact that neither 
the drafting of the agreement, nor 
its wid2 approval and adoption, sig- 
nifies that it has completed its ap- 
pointed task. It pointed out that a 
ereat deal of work remains to be 
done, and gave evidence of this fact 
by referring numerous special prob- 
lems to sub-committees which will 
report back with their findings at the 
San Francisco session. 

Present at the Chicago meeting 
were: Conference Committee chair- 
man Oscar J. Brown, Syracuse, N. 
Y., and James C. Jones, St. Louis, 
of the Insurance Section of the 
American Bar Association; Henry B. 
Brennan, Savannah, Ga., Stanley B. 
Houck, Minneapolis, Arthur FE. Suth- 
erland, Jr., Rochester, N. Y., and 
Fred B. H. Spellman Alva, Okla., of 
the American Bar Association’s com- 
mittee on Unauthorized Practice of 
the Law; Harlan S. Don Carlos, 
Hartford, Conn., of the International 
Claim Association; Vernon A. Nich- 
ols, Washington, D. C., of the Na- 
tional Association of Independent In- 
surance Adjusters; Thomas A. Wat- 
ters, Jr., Washington, D. Cor the 
National Board of Fire Underwrit- 
ers; and Ambrose B. Kelly, Chicago, 
of the American Mutual Alliance. 
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HE leading test case upon the 


question of the layman’s proper 
place in the adjustment field—Liberty 
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Mutual Insurance Company et al. v. 
Clark et al.—is still under advisement 
by the Supreme Court of Missouri, 
with a decision expected shortly. 

The Missouri case is regarded as 
presenting the most nearly complete 
picture of the activities incidental to 
the adjustment of insurance claims 
which has ever been presented to the 
courts. Investigators for the Mis- 
sourt Bar Committee were given full 
access to the files of six of the largest 
mutual casualty insurance companies, 
and the vice-presidents in charge of 
claims for each of these companies 
appeared at the original trial to testi- 
fy in great detail. The lower court 
decision was generally unfavorable to 
the insurance companies, although 
advisory judge E. M. Dearing en- 
tered a strong dissent from the opin- 
ion rendered by the other two judges 
who heard the case. 


On another front the Birmingham 
sar Association was considered to 
have suffered a setback when the 
Alabama Supreme Court recently 
handed down an_ opinion holding 
that, when a layman is accused of 
unauthorized practice of law, the 
burden of proving that the layman’s 
activities constitute the practice of 
law is upon the complaining Bar 
\ssociation, and that the layman is 
not required to prove that he is not 
engaging in the practice of law. 

The case in which this opinion was 
rendered was that brought by the 
Birmingham Bar Association against 
a Birmingham adjuster, J. L. Wilkey. 
When charged with practicing law he 
had filed a general denial, but the 
trial court sustained the Bar Associa- 
tion’s demurrer to this answer, and 
Wilkey attempted then to show that 
he was not practicing law. The Ala- 
bama Supreme Court held that the 
trial court had erred in sustaining 
the demurrer to Wilkey’s general 
denial, and ordered the judgment re- 
versed and the cast remanded. 


“After the trial court improperly 
sustained the demurrer,” the Ala- 
bama Supreme Court pointed out, 
“Wilkey attempted to set up facts by 
special pleas to show that his busi- 
ness and duties did not involve the 
practice of law, thus in effect assum- 
ing the burden of showing that he 
had not engaged in the practice of 
law, when the burden of proof was 
on the relator had the trial court not 
improperly eliminated respondent's 
defense of a general denial. Nor can 
the judgment be justified upon the 
plea that the averments of the special 
pleas should be taken as evidential 
facts that respondents had practiced 
law.” 
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Sister Liable to Brother for 
Personal Injuries 


AN INTERESTING DECISION WAS RE- 
CENTLY HANDED DOWN BY THE APPEL- 
late Division of the New York Su- 
preme Court concerning the right of 
a minor brother to sue his minor sis- 
ter for injuries resulting from an 
automobile ,collision. In the case 
Rozell v. Rozell, 8 N. Y. S. (2nd) 
901, the twelve year old brother, Er- 
nest Rozell, was a passenger in an 
automobile operated by his sister, Ev- 
elyn, aged sixteen. The jury awarded 
him $5,000. 


In affirming the judgment, the Ap- 
pellate Division of the Supreme 
Court of New York said: 

“It is well established that a minor child 
cannot sue his parent for a tort. The peace 
of society, and of the families composing 
society, and a sound public policy, designed 
to subserve the repose of families and the 
best interests of society, forbid to the minor 
child a right to appear in court in the asser- 
tion of a claim to civil redress for personal 
injuries suffered at the hands of the parent. 
20 R. C. L. 631; Sorrentino v. Sorrentino, 
248 N. Y. 626, 162 N. E. 551. 


“It is equally well established that infants 
and persons of unsound mind are liable for 
their tortious negligence. Williams v. Hays, 
143 N. Y. 442, 38 N. E. 449, 26 L. R. A. 
153, 42 Am. St. Rep. 743. Liability in a 
civil action is imposed not as a mode of 
punishment, but of compensation. If prop- 
erty has been destroyed or other loss occa- 
sioned by a wrongful act, it is just that the 
loss should fall upon the estate of the 
wrongdoer rather than on that of a guilt- 
less third person and that without reference 
to the question of moral guilt. Consequently, 
for every tortious act of violence or other 
pure tort, the infant tort feasor is liable in 
a civil action to the injured person. Chil- 
dren of ten, six, five and even four years 
of age have been held liable for acts of 
violence and liability has often been im- 
posed for the injuries caused by such acts, 
though committed in play and without the 
intention to inflict substantial injury. Col- 
lins v. Gifford, 203 N. Y. 465, 96 N. E. 721, 
39 L. R. A., N. S., 202, Ann. Cas. 1913A, 
969; Huchting v. Engel, 17 Wis. 230, 84 
Am. Dec. 741; 14 R. C. L. 259, 260. 


“We know of no rule of sound public 
policy in this state which prohibits the 
maintenance of the action under review. 
Certainly no such conclusion can be deduced 
from our constitution, statutes or judicial 
decisions of our highest court. Our re- 
search has disclosed no authority in Eng- 
land or in the courts of our sister states 
which expressly or by necessary implication 
inhibits the prosecution of such a suit. Not 
only is the maintenance of such a suit not 
expressly or impliedly forbidden but the 
prosecution is not contrary to a well defined 
legislative policy. That the legislative pol- 
icy of the state does not inhibit an action 
of this type but impliedly sanctions it may 
be inferred from the fact that the legisla- 
ture by Chapter 669 of the Laws of 1937 
amended section 57 of the Domestic Rela- 
tions Law so as to give to either spouse a 
right of action against the other for wrong- 
ful or tortious acts resulting in any injury 
to person or property. Surely if the legis- 
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lature was convinced, as it must have been, 
that husband and wife might seek redress 
in the courts against each other for torts 
without involving them in perpetual contro- 
versy and litigation and without sowing the 
seeds of discontent and discord in the home 
we fail to see how such consequences may 
be anticipated to result from permitting 
brother and sister to hold each other an- 
swerable for a negligent or wrongful act. 
It seems to us that defendant’s fears of the 
evils to follow such a holding are fanciful 
and based upon a fallacious social concept. 

“In view of the fact that the owner of the 
automobile in which the litigants were rid- 
ing was protected by liability insurance it 
can hardly be said that the prosecution of 
this action is a menace to family discipline 
or is calculated to destroy the family unit. 
Under the circumstances existing in this 
case domestic peace and tranquility are cer- 
tainly not imperiled by plaintiff’s recourse 
to the courts for compensation for personal 
injuries sustained because of his sister’s 
negligence.” 


February Traffic Deaths 
Down Twelve Percent 


THE NATION’S HIGHWAY USERS CUT 
TRAFFIC DEATHS TWELVE PER CENT 
in February to make it the sixteenth 
consecutive month to show fewer 
fatalities than the same month of the 
year before according to statistics 
recently released by the National 
Safety Council. This is an all-time 
record for the United States. 

The traffic death toll for February 
was 1,810. This was 250 less than 
the 2,060 total for the same month 
last year and raised to 8,900 the num- 
ber of lives saved on the country’s 
streets and highways since the pe- 
riod of unbroken traffic improvement 
began in November, 1937. Since an 
eight per cent reduction in January 
brought a saving of 210 lives, the 
1939 cumulative saving is 460. 

One of the most encouraging 
phases of this sustaified improvement 
is that it came without a decrease in 
travel. In 1938 the 19 per cent traffic 
death reduction was accomplished 
with no change in vehicle mileage 
from 1937. In January of this year 
the record was even better, for the 
eight per cent reduction in_ traffic 
deaths came in the face of an eight 
per cent increase in travel. 

All sections of the country reduced 
traffic deaths except the Pacific Coast 
states, which had a five percent in- 
crease. The Mountain states reported 
a 22 per cent drop, the greatest pro- 
portional decline from 1938. 

Among cities with more than 250,- 
000 population Kansas City led the 
improvement with a fatality decline 
of 70 per cent. Memphis and Provi- 
dence tied for second place with 67 
per cent cuts. 

Of 419 cities reporting for Febru- 


ary, 284 had no deaths. Two Con- 
necticut cities were at the top of this 
perfect record group — Hartford, 
with a population of 168,500 and 
New Haven, with a 162,700 popu- 
lation. 
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Meet to Organize Auto 
Rate Office 


INSURANCE COMMISSIONER DAN C. 
BONEY OF NORTH CAROLINA HAS RE- 
cently notified all companies writing 
automobile bodily injury and prop- 
erty damage insurance in the state of 
a meeting to be held at his office on 
Wednesday, April 18, at 11:00 A.M., 
for the purpose of adopting a revised 
constitution for the Automobile Rate 
Administrative Office which will op- 
erate as a division of the present 
Compensating Rating and Inspection 
Bureau of North Carolina. 


The creation of the Rate Admin- 
istrative Office was approved at a 
meeting in Commissioner Boney’s of- 
fice on February 28, of which all 
interested companies were given not- 
tice. At the meeting the company 
representatives present adopted a 
constitution for the office, which has 
now been made statutory by enact- 
ment of Senate Bill 392, which be- 
came law on April 3, 1939. It is 
stated that it will be necessary to 
make some changes in the constitu- 
tion adopted at that time, in order to 
conform to the statutory enactment, 
and to elect a governing committee. 

Senate Bill 392 requires all stock, 
every non-stock and reciprocal insur- 
ance company or any other insurance 
organization writing automobile bod- 
ily injury, property damage or col- 
lision insurance in the state, to be a 
member of and subscribe to the 
North Carolina Automobile Rate Ad- 
ministrative Office before it may be 
granted a license by the Insurance 
Commissioner. Each member is en- 
titled to one representative and one 
vote in the administration of the af- 
fairs of the Bureau. The governing 
committee shall be composed of equal 
representation by stock and non-stock 
members. The expense of the Bureau 
will be pro-rated among the members 
in accordance with the amount of 
gross premiums written by them in 
the state. The general manager of 
the Compensating Rating and Inspec- 
tion Bureau shall also be general 
manager of the Automobile Rate Ad- 
ministrative Office. 

The Act provides that it shall be- 
come effective as soon after its ratifi- 
cation as practicable but not later 
than June 1, 1939, 
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NEW STANDARD AUTOMOBILE POLICIES 
ADOPTED BY MUTUAL COMPANIES 


HE six-man committee which 

has been engaged for some 

months in the task of redraft- 
ing the standard mutual policies for 
the automobile property coverages 
has recently completed its work, and 
the new fire, theft and comprehensive 
contracts have been dispatched to 
the members of the American Mutual 
Alliance with the recommendation 
that they be adopted before October 
1, 1939. 

They will replace the standard pol- 
icies now in use, which were drafted 
in 1935. 

The chief aim of the committee 
was the clarification of several points 
in the present policies which have 
been the subject of misunderstand- 
ing, but changes were also made 
which afford the policyholder a 
somewhat broadened coverage. 

Among the changes are: 

I°xtension of the territory in which 
the policies cover. 

Extension of the time in which suit 
may be filed against the insurance 
carrier. 

Provisions for automatic insurance 
of newly-acquired automobiles. 

Important clarifications are: 

The stressing of the fact that 
“water damage” under the property 
coverage does not include flood dam- 
age. 

The specification that to void the 
policy it is necessary that a “charge” 
be made for carrying passengers, 
rather than a “consideration” col- 
lected. 

The specific inclusion of loss or 
damage “by any falling object” rather 
than simply by falling aircraft or 
aircraft parts, in the comprehensive 
coverage; this is intended to make 
plain to policyholders that they need 
not have collision coverage to recover 
when their automobiles are damaged 
by falling objects. 

The outstanding new provision is 
that relating to automatic insurance 
for newly-acquired automobiles. This 
coverage has been available previous- 
ly in the standard liability policy, but 
is a novelty in the property and com- 
prehensive contracts. It reads: 


“Tf the insured who is the owner 
of the automobile acquires owner- 
ship of another automobile, such in- 
surance as is afforded by this policy 
applies also to such other automobile 
as of the date of its delivery to him: 
(a) if it replaces an automobile des- 


cribed in this policy, and if it may be 
classified for the purpose of use 
stated in this policy, but only to the 
extent the insurance is applicable to 
the replaced automobile, and (b) if 
it does not replace an automobile 
described in this policy, and if it is 
used for pleasure purposes or in the 
business of the insured as stated in 
the declarations, and if the company 
insures all automobiles owned by the 
insured at the date of such delivery, 
but only to the extent the insurance 
is applicable to all such previously 
owned automobiles. The insurance 
afforded by this policy terminates 
upon the replaced automobile at the 
date of such delivery. The provisions 
of this paragraph do not apply (a) to 
any loss against which the insured 
has other valid and collectible insur- 
ance, or (b) unless the insured noti- 
fies the company within ten days 
following the date of delivery of such 
other automobile, or (c) except dur- 
ing the policy period, but if the date 
of delivery of such other automobile 
is prior to the effective date of this 
policy the insurance applies as of the 
effective date of this policy, or (d) 
unless the insured pays any addition- 
al premium required because of the 
application of the insurance to such 
other automobile.” 

The territory in which the policies 
now apply includes the United States, 
its possessions, Canada, Newfound- 
land, and on ships between points in 
these territories. 

Legal action may, under the new 
policies, be instituted at any time 
within the statute of limitations, in- 
stead of within the period of two 
years and one day which is now 
specified in the standard contracts. 


WO of the clarifications made in 

the standard provisions are to 
some extent the result of recent dis- 
asters in which automobile losses have 
been heavy, such as the Ohio River 
floods of several years ago, and the 
New England hurricane of last year. 
The intent of the “water damage” 
coverage was never considered to in- 
clude damage due to floods, and no 
consideration was given flood damage 
in the making of the water damage 
rate. Flood damage is, of course, 
considered by the mutual companies 
to be included in the comprehensive 
coverage, and a great many claims 
have been paid under comprehensive 
policies in the disasters mentioned. 
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The same disasters led to consid- 
erable confusion among policyholders 
whose automobiles had been badly 
damaged by such objects as falling 
trees, or by portions of buildings 
dislodged by wind or water. Many 
thought that it was necessary to have 
collision coverage in order to collect 
under such circumstances, and it is 
understood that there were some in- 
surance carriers which refused to pay 
the holders of comprehensive policies 
who has sustained such losses. Inas- 
much as the collision coverage is not 
as widely carried as the comprehen- 
sive coverage this stand could have 
been responsible for the avoiding of 
payment of a number of losses. By 
specifying that any damage due to 
falling objects is payable under the 
comprehensive coverage the mutual 
companies expect to avoid any future 
misunderstandings of this type. 

The changing of the term “con- 
sideration” to “charge” in the para- 
graph which is designed to prevent 
the carrying of passengers for hire 
under rates intended for pleasure 
vehicles was dictated by the very 
close definition of the word “‘consid- 
eration” which developed in a num- 
ber of cases. The claim was ad- 
vanced in some quarters that a sales- 
man driving a prospective customer 
to a place where merchandise could 
be inspected was receiving a consid- 
eration, the consideration being the 
possibility of the prospect’s purchas- 
ing the merchandise. The drafters of 
the standard policy contemplated no 
such fine distinction’s being drawn, 
and are confident that the require- 
ment that an actual charge be made 
will afford to the policyholder the 
protection intended by the insurance 
contract. 

Copies of the new standard policies 
have been forwarded to the insurance 
departments of the individual states, 
and the reception accorded the re- 
vised contracts has been so favorable 
that there is little doubt the forms 
will be approved when they are filed 
officially by the individual companies. 


The new contracts are expected to 
prove of competitive advantage to 
the mutual carriers, for even the mu- 
tual standard automobile policies now 
in use are simpler than those offered 
by companies of other types, and the 
new mutual policies represent a con- 
siderable improvement over the old 
ones. 


The committee which has been 
drafting a new standard automobile 
liability policy has completed its 
work, and it is expected that this con- 
tract will be released next month. 
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Pennsylvania Decision 
. (Continued from page 18) 


ployment”. In Shoffler v. Lehigh 
Valley Coal Co., 290 Pa. 480, 139 A. 
192, this court held that where an 
employee of a coal mining company 
goes, during the time of his employ- 
ment, upon a locomotive belonging 
to and on the premises of his em- 
ployer, and reverses and starts the 
engine in violation of the Act of June 
2, 1891, P.L. 176, and is killed, no 
compensation can be received for his 
death, inasmuch as he committed an 
illegal act, and, when he started the 
engine, he ceased to be an employee. 
In that case we said: “It is a general 
principle in the law of master and 
servant, that, where an employee vol- 
untarily, and without necessity, aban- 
dons his employment, or steps entire- 
ly aside from the line of duty, he 
suspends the relation of employer 
and employee and puts himself in the 
position of a stranger or licensee: 
Spokane & 1.E. Co. v. Campbell, 
241 U. S. 497, 508; Labatt’s Master 
& Servant, 2d ed., Vol. 4. p. 4706. 
* *K * 

We adjudge section 301 (b) of 
Act 323 as being unconstitutional in 
that it goes beyond the power dele- 
gated to the legislature on this sub- 
ject matter. 


Section 8 of Occupational Disease 
Compensation Act 


ECTION 8 of Act No. 552, i.e., 

the Act of July 2, 1937, P.L. 
2714, known as the “Occupational 
Disease Compensation Act”, which is 
expressly made a supplement to the 
Workmen’s Compensation Act of 
1915, provides: “In any action 
brought after the effective date of 
this act in any court by an employee 
against his employer who has elected 
not to be bound by the provisions of 
Article Il] of the Workmen’s Com- 
pensation Act, and such action is 
based upon a claim by the employee 
for damages for personal injury re- 
sulting from an occupational disease, 
proof on the part of the employee 
that he had been subjected to a phys- 
ical examination by such employer 
and that he had been discharged by 
such employer within one year after 
such examination, or proof of dis- 
charge by such employer and the 
further fact that the employee was 
unable to secure other employment 
within six months of the date of such 
discharge by reason of the presence 
of an occupational disease in any 
stage, shall be prima facie evidence 
of negligence on the part of such 
employer. In any such action it shall 
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not be a defense on the part of any 
employer—(a) That the injury was 
caused in whole or in part by the 
negligence of a fellow employee; or 
(b) That the employee had assumed 
the risk of the employment; or (c) 
That the injury was caused in any 
degree by the negligence of such em- 
ployee; or (d) That the employee 
was exposed to the hazard of such 
disease in any other employment 
more than two years prior to the 
date of such action. The Statute of 
Limitations in any such action for 
personal injury resulting from an 
occupational disease shall commence 
to run from the date of the last ex- 
posure to the hazards of such disease 
in the employment of the defendant.” 


Section 201.1, Act No. 20 of Sep- 
tember 29, 1938 

Section 201.1 of Act No. 20, ap- 
proved September 29, 1938, amend- 
ing Article Il of the Workmen’s 
Compensation Act of 1915, provides 
as follows: “In any action brought 
to recover damages for personal in- 
jury to an employee in the course of 
his employment or for death result- 
ing from such injury, the following 
legal presumption, the rules for ad- 
mitting certain evidence and the 
amount of damages which can be re- 
covered, shall apply: (a) When in- 
jury results to an employee in the 
course of his employment, it shall be 
presumed that the employer’s negli- 
gence caused said injury, which pre- 
sumption may be rebutted by the 
employer, and both the injured em- 
ployee and the employer will be per- 
mitted to introduce testimony show- 
ing the cause of said injury. The 
final determination in all cases shall 
be a question of fact for the jury. 
(b) When an employee sustains an 
injury in the course of his employ- 
ment, declarations, remarks and ut- 
terances made by the injured em- 
ployee within twelve hours after the 
injury was sustained shall be admis- 
sible as competent evidence. (c) If 
the jury finds that the employee’s 
injury was caused, or contributed to, 
by the employer’s violation or failure 
to observe any safety law or regula- 
tion in effect at the time of the in- 
jury, the injured employee or his 
dependents shall be entitled to double 
damages.” 
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Legislature’s Power to Create 
Presumptions 


HE foregoing sections of the two 
acts referred to, both of which 
are parts of the Workmen’s Compen- 
sation Act of 1915, as now amended, 
bring before us the question, inter 


alia, of “presumptions” and the pow- 
er of the legislature to create them. 
(The Court then discusses a large 
number of decisions dealing with the 
creation of presumptions by the leg- 
islature and the limitations upon its 
powers to do so.) 

When the legislature attempts to 
create presumptions which are not 
necessary as procedural expedients 
and are not rules of proof production 
based upon the comparative avail- 
ability to the respective parties, of 
material evidence, and are diametri- 
cally opposed to the generally known 
results of wide experience, such pre- 
sumptions are entirely arbitrary and 
are therefore invalid. The presump- 
tions legislatively created by the chal- 
lenged acts clearly fall within the 
category just described. 

Proof, as provided in Section 8 of 
the Occupational Disease Compensa- 
tion Act No. 552, (1) that an em- 
ployee had been subjected to a physi- 
cal examination by his employer, (2) 
that he had been discharged by such 
employer within one year after such 
examination, or proof (1) of dis- 
charge by such employer and (2) 
that he was unable to secure other 
employment within six months of the 
date of such discharge by reason of 
the presence of an occupational dis- 
ease in any stage, furnishes no log- 
ical or reasonable basis for a prima 
facie inference of negligence on the 
part of such employer. Defendant 
argues: “Prima facie evidence of 
negligence is merely equivalent to an 
inference of negligence which dis- 
appears when contrary testimony is 
introduced.” The answer to that is, 
if no contrary testimony is intro- 
duced, the prima facie evidence 
stands. 

ee @ @ 


| Raper ae proof that injury re- 
sulted to an employee in the 
course of his employment furnishes 
no logical or reasonable basis for an 
inference of negligence on the part 
of such employer, and the presump- 
tion prescribed in section 201.1 of 
Act No. 20 is therefore arbitrary and 
invalid. It is an attempt to make con- 
jecture serve as proof. (The Court 
then discusses the protection afforded 
by the courts against reckless or ar- 
bitrary acts of legislature which in- 
fringe individual liberty.) 
ee @ ®@ 
Invalidity of Section 8 of Occupa- 
tional Disease Compensation 


Act and of Section 201.1 
(a) of Act No. 20 


In the light of reason and of these 
authoritative cases, we have no hes- 
itancy in declaring section 8 of Act 
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No. 552, i.e., the Act of July 2, 1937, 
P. L. 2714, the Occupational Disease 
Act, and section 201.1, sub-section A 
of Act No. 20, approved September 
29, 1938, amending Art. II of the 
Workmen’s Compensation Act of 
1915, invalid, as contravening, (1) 
section 9 of Article I, the Bill of 
Rights, of the Constitution of this 
Commonwealth, which section de- 
clares, inter alia, that no person can 
“be deprived of his life, liberty or 
property unless by the judgment of 
his peers or the law of the land,” and 
(2) the 14th Amendment to the Con- 
stitution of the United States which 
declares, inter alia, that no state shall 
“deprive any person of life, liberty 
or property without due process of 
law, nor deny to any person within 
its jurisdiction the equal protection 
of the laws.” 
ee @e@ @ 
Admissibility of Employee’s 
Declarations 

E WILL now consider sub- 

section B of section 201.1 of 
Act No. 20 (supra) which provides 
that “when an employe sustains an 
injury in the course of his employ- 
ment, declarations, remarks and ut- 
terances made by the injured employe 
within 12 hours after the injury was 
sustained shall be admissible as com- 
petent evidence.” 

This is an extraordinary provision 
and nothing like it has ever before 
been placed on the statute books of 
Pennsylvania. If there is any such 
statute in any other state, it is not 
cited in the comprehensive brief of 
counsel who are attempting to uphold 
the challenged acts. The provision 
quoted (201.1 B) means that any- 
thing an injured employee says with- 
in 12 hours after the injury, to any- 
body, shall be adjudged “competent 
evidence in any action brought to 
recover damages for personal injury 
to that employe. Even though the 
injured employe be living at the time 
his action is tried, his “within-12- 
hours’” declaration is “competent 
evidence”. This is so whether he 
takes the witness stand or whether 
he does not. Even though A, the em- 
ploye, wilfully made to B, a false 
statement about the injury or its 
cause and the false statement was 
repeated in court by B, neither could 
be prosecuted for perjury, for A did 
not make his statement under oath 
and B, only repeated under oath what 
A had told him. A might not even 
be present in court when his case was 
tried. He might absent himself be- 
yond the jurisdiction of the court and 
depend on his attorney “making out 
a case” for him by calling witnesses 
to whom he had made declarations 
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within twelve hours after the injury. 
Under those circumstances A could 
not even be called “as for cross- 
examination” and interrogated about 
his “within-12-hours” statements, and 
if he had died, it would mean that 
“evidence” was received which, while 
not possessing the avouchment of 
truthfulness which the solemnity of 
dying declarations and the sponta- 
neity of a res gestae declaration pro- 
vide, was also not subjected to the 
test of cross-examination. Courts 
have repeatedly held that cross-ex- 
amination is not a privilege but a 
right. * * * 

The section in question does not 
require that “declarations, remarks 
and utterances,” which are statutorily 
declared to be “competent evidence,” 
relate to the injury. For all that ap- 
pears in the act, they might consist 
of a prejudicial attack on the em- 
ployer-plaintiff. Ex parte declara- 
tions made by an employee “within 
12 hours after the injury” have no 
probative value whatsoever, for (1) 
they are not made under the safe- 
guard of an oath, (2) they do not 
possess the spontaneity of res gestae 
declarations, these latter being “a 
spontaneous and sincere response to 
the actual sensations and perceptions 
produced by the shock”, and made 
before considerations of self-interest 
have had an opportunity to affect the 
statements of the victim (see Com. 
v. Fugmann, 330 Pa. 4), (3) they 
are not made under the solemnity of 
the consciousness of impending death, 
as are dying declarations, and (4) 
they are not subject to the test of 
cross-examination. Even res gestae 
and dying declarations are not com- 
petent evidence when, tested by the 
standards of legal evidence, the sub- 
stance of them is found to be incom- 
petent (Com. v. Fugmann, supra). 
Since the ‘declarations, remarks and 
utterances made by the injured em- 
ploye within 12 hours after the in- 
jury was sustained” possess no pro- 
bative value, for the reasons stated, 
their admission in the trial of an ac- 
tion at law violates the first of what 
Thayer in his Preliminary Treatise 
on Evidence at the Common Law de- 
clares (p. 530) to be “the two lead- 
ing principles of evidence (1) that 
nothing is to be received which is 
not logically probative of some mat- 
ter required to be proved...” Not 
even an act of legislation can give 
probative value to a statement that 
has none. The legislature has no con- 
trol over the laws of logic. This 
court said as long ago as 1803 that 
“the rules of evidence are founded in 
reason and good sense,” (Galbreath 
et al. v. Eichelberger, 3 Yeates 515). 


* OK x 
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Not only does the section in ques- 
tion attempt to clothe with the at- 
tribute of probative value something 
which has none, but it possesses from 
the constitutional point of view an 
even obviously fatal defect in that 
(1) it applies only to actions for dam- 
ages in which “employes injured in 
the course of employment” are plain- 
tiffs. All other plaintiffs in actions 
for damages, such as, e. g., the tens 
of thousands of victims of automo- 
bile accidents, cannot invoke this sec- 
tion in behalf of the “competency” 
of “declarations, remarks and utter- 
ances made” by them “within twelve 
hours after” their injuries were sus- 
tained ; (2) even in actions for dam- 
ages brought by “employes injured in 
the course of employment,” the bene- 
fit of this radical rule of evidence 
prescribed by section 201.1 B is 
denied to the defendant. There has 
never come to our attention any other 
instance of a law-making body at- 
tempting to open the door of “loose 
hearsay testimony” for the benefit of 
one party to litigation while keeping 
it closed to the other. Because of the 
discriminatory character of this rule, 
if there was no other reason, the 
section creating it is invalid. 
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E RECOGNIZE the right of 

the legislature to create or alter 
rules of evidence. But this power is 
subject to these limitations: (1) it is 
at least doubtful if the legislature 
can, under the guise of creating a 
“rule of evidence,’ make something 
evidence which is in fact not evi- 
dence, (2) If in fact the legislature is 
attempting to regulate a rule of evi- 
dence, “its regulation must be im- 
partial and uniform”: * * * 

The, legislature cannot make any 
fact conclusive proof of a fact in 
issue.2 While there is, of course, a 
logical distinction between making a 
fact conclusive proof of a fact in 
issue and making an unsworn utter- 
ance of an injured employee ‘“com- 
petent evidence,” in support of his 
claim, yet in practical effect this 
latter provision makes a finding of 
an employer’s fault almost inevitable 
from the mere fact of an employee’s 
injury. In respect to a large per- 
centage of injuries to employees there 
are no witnesses except the employee 
himself; therefore, if anything he 
says to any person or persons within 
12 hours of his injury, is to be re- 
ceived in court as competent evidence, 
an employer’s right of rebuttal would 
be practically valueless, and he would 
scarcely be in a more helpless posi- 





®McCready v. Sexton & Son, 29 Iowa 356; 
Allen v. Armstrong, 16 Iowa 508; antlan v. 
White, 19 Ind. 470; White v. Flynn, 23 Ind. 46; 
and Groesbeck v. Seeley, 13 Mich. 329. 
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tion to defend himself against liabil- 
ity if the legislature decreed that the 
mere fact of an employee’s injury 
should be taken as conclusive proof 
of his employer's fault. 

Section 201.1 B of Act 20 not only 
contravenes the principle that rules 
of evidence must be uniform and im- 
partial, it also breaches that provision 
of section 7 of Article III of the 
State Constitution, reading as fol- 
lows: “The General Assembly shall 
not pass any local or special law... 
regulating the rules of evidences in 
any judicial proceeding or inquiry 
before courts... .” 

eee 


Invalidity of Section 201.1 (b) of 
Act No. 20 
? 


E adjudge paragraph B of sec- 

tion 201.1 of Act No. 20, ap- 
proved September 29, 1938, to be in- 
valid for its lack of uniformity and 
impartiality as a rule of evidence and 
because it is “special legislation” 
which contravenes section 7 of Ar- 
ticle III of the State Constitution and 
because it is a denial of “equal pro- 
tection of the laws” guaranteed by 
the 14th Amendment to the Constitu- 
tion of the United States. 

The members of this court are in 
complete accord with the social pol- 
icy underlying Workmen’s Compen- 
sation Acts. As Attorney General 
Bard said in his brief filed in this 
case: “No provision of any compen- 
sation act ever passed in Pennsyl- 
vania has ever been held unconstitu- 
tional and the basic validity of this 
act was upheld in Anderson v. Car- 
negie Steel Corp., 255 Pa. 33, 99 A. 
215.” In the latter case, which is fre- 
quently referred to in defendant’s 
briefs, this court decided that section 
201 of Article IT of the Workmen’s 
Compensation Act of 1915, abolish- 
ing the fellow servant rule, assump- 
tion of risk and contributory negli- 
gence as defenses to recover damages 
for injuries sustained by an employe 
or for death resulting from injuries 
received in the course of employment. 
is not a taking of property without 
due process of law. If an employer’s 
negligence is affirmatively established 
by evidence, it is not “arbitrary and 
unreasonable” to hold that he must 
answer for that fault even though the 
negligence of the employee’s fellow 
servant or of the employee himself 
contributed to it. An analogous rule 
has immemorially prevailed in the 
criminal courts where a defendant 
must answer for his negligence even 
though the victim of it also was neg- 
ligent. But in common law actions 
of tort, it is “the law of the land” 
that liability cannot be imposed upon 
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one who is without fault. To legis- 
late a person presumptively guilty 
of either a crime or a tort is an at- 
tempted erosion of “the substance of 
original justice.” 
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Tests of Reasonableness of Com- 
pensation Provided for in the Acts 


The reasonableness of the compen- 
sation provided for in the Workmen’s 
Compensation Act of 1915 has never 
been questioned. However, when the 
rates and periods of compensation 
have been materially increased, and 
persons affected thereby have chai- 
lenged these new statutes as unrea- 
sonable and otherwise invalid, it be- 
comes the duty of the judiciary to 
pass on their constitutionality. The 
question of the reasonableness of 
compensation is analogous to the 
question of the reasonableness of 
rates permitted to be charged by 
railroads and public utility corpora- 
tions. If the rates fixed by state 
administrative bodies prevent an ade- 
quate return on investment, they are 
adjudged to amount to a confiscation 
of the company’s capital and property 
and therefore to a denial of due pro- 
cess of law. As Justice Cardozo said 
in West Ohio Gas Co. v. Public Util- 
ities Commission of Ohio (No. 1), 
294 U. S. 63: “Our inquiry in rate 
cases coming here from the state 
courts is whether the action of the 
state officials in the totality of its 
consequences is consistent with the 
enjoyment by the regulated utility 
of a revenue something higher than 
the line of confiscation.” The Su- 
preme Court of the United States 
said in United Railways & Electric 
Co. v. West et al., 280 U. S. 234: 
“What will constitute a fair return 
in a given case is notscapable of ex- 
act mathematical demonstration. It 
is a matter more or less of approxi- 
mation about which conclusions may 
differ. The court in the discharge of 
its constitutional duty on the issue 
of confiscation must determine the 
amount to the best of its ability in 
the exercise of a fair, enlightened 
and ‘independent judgment as to both 
law and facts.’” 

The reasonableness of the compen- 
sation prescribed by statute must be 
determined by a consideration of the 
requirements of both employe and 
employer. The burden on the em- 
ployer is not determined simply by 


the rate of compensation but by com- 
pensation multiplied by the number 
of times it has to be paid. A rate of 
compensation which would be a neg- 
ligible burden to a great industry in 
which there were a comparatively 
small number of employees injured 
annually might be a crushing burden 
to an equally great industry in which 
there were a comparatively large 
number of employees injured during 
an equal period of time. In judging 
the weight of the present and future 
economic burden of a compensation 
law, the past records of injuries in 
the industries affected must be one of 
the guides. Compensation rates which 
would be a light burden on industries 
in State “A” whose major industries 
offered mainly non-hazardous em- 
ployment, might be an _ intolerably 
heavy burden in State “B” whose ma- 
jor industries offered mainly extra- 
hazardous employment. This is illus- 
trated in the table appended below* 
showing pertinent statistics in respect 
(1) to the automobile industry in the 
State of Michigan, and (2) to the 
coal industry in the State of Penn- 
sylvania for the year 1938. In Michi- 
gan’s major industry, automobile 
manufacturing, there were in 1938 
only 14 fatal accidents; in Pennsyl- 
vania’s major industry (or, at least; 
one of its major industries), coal 
mining, there were during the same 
period 332 fatal accidents. Even if 
the rates of compensation in any two 
states are anywhere nearly the same, 
that fact standing alone would throw 
little or no light on the problem of 
the reasonableness of the compensa- 
tion here provided by a Workmen’s 
Compensation Law. Just as in phys- 
ics, momentum means mass multi- 
plied by velocity, so the “momentum” 
with which a Workmen’s Compen- 
sation Law bears down on industry 
depends on the compensation pre- 
scribed in individual cases multiplied 
by the number of cases in which the 
prescribed compensation is trans- 
lated into dollars to be paid out of 
the product of the industry affected. 


If the compensation required by 
statute in Pennsylvania makes it im- 
possible for Pennsylvania industries 
employing wage-earners to continue 
to operate with a reasonable return 
on the property invested, such a 
compensation law would have to be 
adjudged unreasonable as_ respects 
those industries. If they normally 





Number of em- 
ployees in major 
State industry 


* 


Auto workers 


2.0) 27). ae 226,327 
Mine workers 
PENNSYLVANIA .... 213,831 


Approximate 

value of Fatal Non-fatal 
annual product Accidents Accidents 
$1,250,000,000 14 3,119 


$ 400,000,000 332 17,459 
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employ a sufficient number of wage- 
earners to make the destruction of 
those industries substantially harm- 
ful to the body-economic of this 
Commonwealth, the statute in ques- 
tion would have to be adjudged as 
failing to meet the standard of rea- 
sonableness prescribed by Article III, 
section 21 of the Constitution. One 
of the most profoundly philosophical 
of statesmen, Edmund Burke, once 
said: “Every law which obstructs 
property is ... in proportion to the 
force and extent of the obstruction, 
a discouragement to industry.” 
ee @ @ 


Validity of Provisions Other Than 
Those Specified Left Open For 


Future Determination 


XCEPT (1) the provision, sec- 

tion 203, of the Act of June 4, 
1937, P. L. 1552, which makes an em- 
ployer liable to the employees of sub- 
contractors for injuries to such em- 
ployees in the course of employment 
whether said injury occurred upon 
premises occupied or controlled by 
the employer or note, and except (2) 
that part of paragraph B of Section 
301 of the same act which provides 
that violation of “any law or rule or 
regulation of the business or industry 
or a positive order of the employer 
at the time of the injury” shall not 
affect the employee’s “right to receive 
compensation,” and except (3) sec- 
tion 8 of Act No. 552, approved June 
2, 1937, P. L. 2714 down to and in- 
cluding the phrase “‘shall be prima 
facie evidence of negligence on the 
part of such employer,” and except 
(4) sub-section “D” of section 8 of 
that act, which sub-section “D” arbi- 
trarily limits the factual defense 
which “due process of law” requires 
should be open to the defendant for 
whatever it may be worth as evi- 
dence, and except (5) the major por- 
tions of the Act of September 29, 
1938, P. L. 52 (Act No. 20), to wit: 
Section 201.1 and sub-sections A and 
B next following section 201.1, and 
except (6) that provisions of section 
437 of Act No, 323 which authorizes 
a lay member of a labor union to 
represent a claimant in litigating his 
claim (which provision Attorney 
General Bard in his oral argument 
conceded to be invalid), the Work- 
men’s Compensation Acts of June 4, 
1937, P. L. 1552, and July 2, 1937, 
P. L. 2714, and Act No. 20, approved 
September 29, 1938, P. L. 52, are nol 
adjudged to be unconstitutional, but 
the questions as to the reasonableness 
of the compensation prescribed by 
them and as to the validity otherwise 
of their several provisions are left 
open for future judicial determina- 
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tion in appropriate proceedings in 
the court below, and on any appeal 
which may follow. All of the sections 
and sub-sections and provisions under 
the foregoing exceptions indicated as 
1, 2, 3, 4, and 5, are by us unani- 
mously adjudged to be invalid as 
contravening the Constitutions both 
of Pennsylvania and of the United 
States, as herein pointed out. 6 is 
invalid under our decision in Shortz 
et al. v. Farrell, 327 Pa. 81. It is not 
necessary to decide at this time the 
other questions presented by this rec- 
ord and relating to the validity of the 
other provisions of these acts. 

‘It should be noted that 3, 4, and 5 
of these six excepted sections and 
provisions adjudged invalid relate 
solely to actions at law by employees 
against employers who, availing them- 
selves of the elective rights accorded 
them by Section 302 of the Work- 
men’s Compensation Act of 1915, and 
amendments thereto, have in due 
form declared that the provisions of 
Article II] of that act do not apply 
to the contracts of hiring made by 
them. 

In defendant’s paper book appears 
the following incontrovertible state- 
ment: “The system of workmen’s 
compensation afforded to employers 
by the re-enacted Workmen’s Com- 
pensation Act and the ‘Occupational 
Disease Compensation Act’, is purely 
elective.” It follows that if employ- 
ers regard the compensation pre- 
scribed in Article III and its amend- 
ments and supplements as unreason- 
able and as casting upon them and 
their industries an insupportable bur- 
den, they cannot, for exercising their 
right of rejection, be penalized by 
having their constitutional rights as 
defendants in actions at law taken 
away from them or abridged, for 
whatever rights are guaranteed them 
by the Constitution of Pennsylvania 
or by the Constitution of the United 
States are beyond the reach of legis- 
lative power. 

The record is remitted to the court 
below for further proceedings in ac- 
cordance with this opinion. 





Kemper Foundation 


JAMES S. KEMPER, HEAD OF THE 
KEMPER GROUP OF INSURANCE COM- 
panies, has made a gift of $10,000 
to sustain the Kemper Foundation 
for traffic police training at North- 
western University Traffic Institute, 
the money to be used to establish 
eight fellowships for training of 
police officers from Cook County 
(Illinois) towns. 
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Savings Bank Life Insurance 
(Continued from page 7) 
insurance system is indicated by the 
fact that in Massachusetts, where the 
system was invented and first used, 
it was well into the fourth year be- 
fore a volume of insurance had been 
soid equal to that written by New 
York banks in their first three 

months. 

The four banks which together 
wrote 2,707 policies up to April Ist 
was the East New York Savings 
Bank and the Lincoln Savings Bank 
in Brooklyn and the New York Sav- 
ings Bank in Manhattan, all licensed 
as of January 6th; and the Mechanics 
Savings Bank in Rochester, licensed 
as of January 20th. 
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A Sidelight On 
“Reciprocity Campaigns’” 


THAT THE BENEFITS TO BE DERIVED 
BY MERCHANTS FROM PARTICIPATING 
in “reciprocity campaigns” of the 
type often instituted by stock insur- 
ance agents are extremely nominal is 
the lesson to be derived from the 
following table appearing in the cur- 
rent issue of the Mutual Review. 

To secure in profits the sum of $50 
—about what the average small mer- 
chant receive as savings on his mu- 
tual insurance policies—he would be 
forced to sell the listed amounts of 
merchandise. Potential average prof- 
its are gauged from Dun and Brad- 
street’s Retail Survey. 


Accessory & Parts........... $1,852 
Ae eae e 2,083 
Battery & Tire Stores........ 1,429 
Clothe Steet... 5 005 cscs 892 
Department Stores (City).... 1,923 
2 or Pere 1,667 
Sg eee 1,429 
Filme States .....6...... 2,174 
Furniture & Hardware Store. 1,190 
Furniture Stores ........... 758 
CE ha cen eoreeeeeeuse< 4,167 
General Merchandise (City). . 2,083 
General Stores (Country).... 1,174 
ee rer here rer 2,941 
Plardware StOTes: ..< 6.64.54 :00-5% 1,389 
Household Appliance Stores.. 1,064 
Implement Dealers ......... 2,500 
Jewelry Stores 2... eee cass 1,042 
oT Er ee or 2,273 
DO CO os vec cwdnca ses 1,852 
Motor Vehicle Dealers....... 2,272 
Newspaper—Printing ....... 1,282 
ee ee 848 
Ready-to-Wear Stores ...... 1,852 
a ere 1,563 
ROG SLONES. Gaertn ooue onan 1,351 


Sporting Goods Stores....... 1,220 
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PAST EVENTS, 
TOO, 
CAST SHADOWS 


*The shadow of misfortune fol- 
lows many an able workman, his 
span of usefulness ended because 


of an industrial accident. 


To mitigate this needless waste of 
manpower, Michigan Mutual main- 
tains an able corps of Safety Engi- 
neers, the facilities of its own Occu- 
pational Disease Laboratory and its 
recently enlarged Industrial Hos- 
pital. Under the careful scrutiny of 
trained accident-preventionexperts, 
plans are effected for conserving 
the lives and usefulness of employ- 


ees of the Company’s Workmen’s 





Compensation policy-holders. 


Because of these constructive ef- 
forts, Michigan Mutual insureds 
are reducing accident frequency 
records, and consequently are mak- 
ing substantial reductions in their 


insurance costs. 





Workmen’s Compensation—Automobile 
Group Accident and Health 
General Casualty Lines 


Non-Assessable Gy Dividend Paying 
Founded W y 


in 1912 


Member American Mutual Alliance 


MICHIGAN MUTUAL LIABILITY COMPANY 


163 MADISON AVENUE @ DETROIT @© PHONE: CHERRY 4800 
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Alexander Hamilton had the faculties for getting things done 





PERFORMANCE COUNTS 


Alexander Hamilton was in sympathy with the American 
Colonies so he enlisted in their army. His knowledge of mili- 
tary affairs enabled him to enlist with the rank of captain. One 
day, George Washington observed Hamilton's exceptional skill 
in building earthworks and placing cannons. This incident 
resulted in an appointment to Washington's official staff as 
aide-de-camp. He later became commander-in-chief. 


Many businessmen have observed the splendid record made by 
the Federal Mutuals during the past 39 years; therefore they” 
carry their property insurance with these strong companies. . . 
and save up to 40% on Fire and Allied Coverages. 











FEDERAL HARDWARE & IMPLEMENT MUTUALS 


HARDWARE MUTUAL INSURANCE COMPANY OF MINNESOTA, MINNEAPOLIS, MINNESOTA 
HARDWARE DEALERS MUTUAL FIRE INSURANCE COMPANY, STEVENS POINT, WISCONSIN 
MINNESOTA IMPLEMENT MUTUAL FIRE INSURANCE COMPANY, OWATONNA, MINNESOTA 
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NATIONAL RETAILERS GAINS 
AGAIN IN 1938 








Assets Increased from $2,208,972 to $2,620,064.61. Premiums Increased from $1,801,704 to 
$2,069,657.36. Surplus to policyholders Increased from $746,281—an increase of $822,550.67. 


Statement at the close of business December 31, 1938 as reported to Department 
of Insurance, State of Illinois. Bonds on amortized basis. No bonds in default 
as to principal or interest. Stocks at market. On the basis of December 31, 1938 
market values, assets and surplus each would be increased by $53,960.95. 


ASSETS 


Cash in banks $ 961.236.54 
U. S. Government bonds 491,127.80 
State and municipal bonds 327,104.10 
Canadian Government bonds 49,690.10 
Public Utility and other bonds 285,337.05 
Stocks (at market) 115,425.00 
First mortgage loans on real estate 75,885.48 
Premiums in transmission 295,069.22 
Accrued interest and other assets 19,189.32 


Total Cash Assets $2.620,064.61 








Reserve for unadjusted losses $ 108,721.24 
Reserve for unearned premiums 1,381,421.47 
Reserve for taxes, expenses and dividends 207,371.23 
Reserve for contingencies (voluntary) 100,000.00 


Total liabilities and reserves $1,797,513.94 


822,550.67 
$2,620,064.61 


NATIONAL RETAILERS 


MUTUAL INSURANCE COMPANY 


J. S. KEMPER, President 


7450 Sheridan Road : ; Chicago, U. S. A. 














